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INTRODUCTORY  NOTE 


.EMOiRS  and  diaries  relating  to  the  first  half  of  the  nine- 
teenth century  in  England  abound  with  references  to  Caroline 
Elizabeth  Norton,  the  granddaughter  of  Richard  Brinsley 
Sheridan.  Born  in  1808,  she  early  attained  to  a  position 
of  unusual  prominence  in  the  brilliant  social  and  intellec- 
tual set  of  the  London  of  her  day;  and  this  position  she  held 
secure  through  all  the  trials  of  a  stormy  and  eventful  life. 

According  to  the  testimony  of  her  contemporaries,  she 
IV as  a  woman  of  exceptional  beauty  and  charm.  Witty 
and  amiable,  sympathetic  and  understanding,  she  gathered 
around  herself  a  wide  circle  of  friends  which  included  many 
of  the  most  distinguished  men  of  the  day.  She  was  an  ac- 
complished musician  and  a  gifted  writer.  At  a  time  when 
women  in  general  played  little  part  in  public  affairs,  her 
advice  was  eagerly  sought  and  attentively  listened  to  by  in- 
fluential statesmen.  She  was  a  keen  partisan  and  her  pen 
was  ever  at  the  disposal  of  a  cause  that  had  enlisted  her 
sympathy.  She  was  intensely  loyal,  and  in  her  loyalty  to 
her  friends  she  made  powerful  enemies. 

For  this  she  paid  a  heavy  penalty.  There  were  many  eager 
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for  an  opportunity  to  vilify  and  to  discredit  her;  so  that 
xvhen  her  unhappy  marriage  with  George  Norton  led  to  the 
laxv  courts  she  became  an  object  of  the  most  vindictive  at- 
tacks, the  venom  of  which  can  be  readily  followed  through 
the  files  of  London  newspapers  and  magazines.  Such  ivas 
the  antagonism  she  had  aroused,  that  the  damage  suit 
brought  by  her  husband  against  Lord  Melbourne  zvas  made 
the  occasion  of  a  campaign  of  innuendo  and  slander  that 
continued  in  varying  forms  for  years  after  the  complete 
exoneration  of  the  defendant.  All  of  this  Mrs.  Norton  fell 
keenly.  Of  a  sensitive  nature,  she  ivas  wounded  by  the  pub- 
licity given  to  her  affairs.  Although  her  conscience  was  clear, 
she  never  felt  that  the  acquittal  of  Lord  Melbourne  had  quite 
vindicated  her  in  the  eyes  of  the  world.  She  was  anxious  to 
establish  her  innocence,  and  thought  of  defending  herself  in 
the  press  against  the  charges  which  had  been  brought  against 
her ;  but  she  finally  abandoned  this  course  in  deference  to 
Melbourne'' s  expressed  wish. 

Shortly  after  the  Melbourne  trial,  Mrs.  Norton^ s  talents 
became  engaged  in  a  task  greater  and  more  significant  than 
that  of  clearing  her  name.  After  alternating  quarrels  and 
reconciliations,  she  and  her  husband  finally  separated  in 
18 37  and  Mrs.  Norton  then  took  up  with  renexved  vigor  a 
work  which  she  had  begun  during  an  earlier  period  of 
separation.  All  her  efforts  for  the  next  two  years  were  de- 
voted to  effecting  the  passage  of  the  Infant  Custody  Bill,  a 
bill  designed  to  change  the  law  governing  the  custody  of  chil- 
dren in  the  event  of  the  separation  of  their  parents. 
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Under  the  law  as  it  existed  at  that  time,  when  husband  and 
wife  were  separated,  regardless  of  the  circumstances  leading 
to  the  separation,  and  regardless  of  any  consideration  of 
questions  of  blame,  the  father  obtained  complete  control  of 
the  children.  This  he  was  able  to  exercise  even  to  the  extent 
of  excluding  the  mother  from  any  contact  with  them.  Mrs. 
Norton  had  in  the  past  experienced  the  working  of  this  law 
in  all  its  harshness  and  had  observed  its  operation  in  cases 
other  than  her  own.  After  her  separation  in  1887  she  was 
made  to  feel  again  its  bitter  injustice.  George  Norton  availed 
himself  of  his  right  and  enforced  it  with  the  utmost  cruelty. 
As  a  result,  Mrs.  Norton  did  not  see  any  of  her  children 
until  four  years  later  ivhen  she  had  carried  her  fight  success- 
fully  through  Parliament  and  through  the  courts. 

For  two  years  she  worked,  ceaselessly  in  the  interests  of 
the  measure  she  had  so  much  at  heart.  In  conversation,  in 
letters,  in  memoranda,  she  strove  to  keep  it  before  her 
friends.  Behind  the  scenes  she  personally  directed  the  fight 
in  Parliament.  On  one  occasion  the  bill  passed  the  House 
of  Commons  by  a  large  majority  only  to  be  lost  in  the  House 
of  Lords.  Because  of  her  infiuence,  at  the  opening  of  the 
next  session  of  Parliament  the  bill  was  reintroduced  into 
the  lower  house.  After  the  Christmas  recess  it  was  to  be 
brought  once  more  before  the  Lords;  and  during  this  recess 
its  ultimate  passage  was  in  large  measure  assured  by  the 
timely  appearance  of  a  convincing  pamphlet  by  one  Pearce 
Stevenson,  entitled  "A  Plain  Letter  to  the  Lord  Chancellor 
on  the  Infant  Custody  Bill." 
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This  document  was  the  unaided  accomplishment  of  Mrs. 
Norton,  published  under  a  nom  de  guerre,  for  fear,  as  she 
explained  later,  that  it  would  have  less  weight  if  it  were 
known  to  be  the  work  of  a  woman.  It  is  clear,  logical,  force- 
ful; and  it  is  still  tinged  with  the  emotion  of  a  long-ended 
struggle.  Above  all,  it  is  of  interest  for  the  light  it  throws  on 
the  character  and  story  of  its  fascinating  author. 

During  a  long  career,  Mrs.  Norton  wrote  stories  and 
novels,  essays  and  poems.  Most  of  these  are  readily  avail- 
able, and  can  be  picked  up  for  a  song  on  the  book-stalls  of 
Charing  Cross  Road.  They  have  been  consigned  by  the 
judgment  of  posterity  to  complete  oblivion,  and  they  prob- 
ably deserve  no  other  fate  than  this.  "^  Plain  Letter  to  the 
Lord  Chancellor,''  however,  even  today  is  well  worth  linger- 
ing aver;  yet  it  is  so  rare  as  to  be  practically  unknown.  To 
give  it  a  somewhat  wider  currency  is  the  purpose  of  this 
reprint. 

A  characteristic  and  revealing  letter  of  Mrs.  Norton  is 
reproduced  in  facsimile  in  this  volume.  The  interested 
reader  can  find  a  wealth  of  similar  material  in  an  entertain- 
ing biography  by  Jane  Grey  Perkins,  published  by  John 
Murray  in  1909.  By  her  letters,  and  by  her  defence  of  the 
Infant  Custody  Bill,  Mrs.  Norton  should  long  be  remem- 
bered. As  the  lovely  original  of  ''Diana  of  the  Crossways" 
it  is  not  likely  she  will  ever  be  quite  forgotten. 

F.A. 


FACSIMILE 

OF  A  LETTER  OF  MRS.  NORTON 

Addressed  to  Lord  Conyngham  and  transmitting  a  ccpy  of 
"A  Plain  Letter  to  the  Lord  Chancellor." 


Z^    '^.<UUt   jfe:>r-;> 


fuj^       ^f^ 


y-^     y^-    «w_     ^,-    v^,,   .0^4    ^ 


/\t,       'H^^aa-      (V-*-^^;'  *  "^z^y  -r        (h  <?  rA.^>^/-<_ 


*4  fc^U<_. 


Cu  'V«*^^ 


N._ia- 


/<ri^       ^(x^t      /uvl^    "^   "    ^^u-i-^H       >^-'  \X^A^y^J^ 


4^iM^      ^UZ       /fc-i_  vJrc,^s>(^Cs  v/    Oui^    ^^""^^^^ 

j>^^  L^  ^  .<^.i,  iv^.^  jxh  Ai^IaX; 


jj^Ji^^'i-        l4^      _         /le  lui,        ^         ^        hJ-OLAJ^ 


ftau-     fr    cLi-t^    A4^      lA^       oo^^     ^niSu'       V  9--,  ctn 

C-C^i]        /V""      dL^^'tim  '•^^W.^^        ^'h-ef^l-        iJ\ivi-x      'i^i.4^ 


/bL^^yN  C*^         U.       'IWiU  C    /V>f.ii  J],  L    OC^-L>c^-^  %-=r^' 


Aci^     /ftt^      ai«/)^      c-^.i  j-    T/tv,      ^     kvtc<i    -  (^Jh~~~ 
jtt      J  Ante       4'u'^   .    ^^^"''^       "^<-      '-^«vw      ^^C^ 


0^    .^^^.._    (^   (^^   ^^,^    y;^^ 


A    PLAIN    LETTER 


LORD  CHANCELLOR 


ON   THE 


INFANT    CUSTODY   BILL, 


"  In  his  youth  he  had  been  an  advocate,  and  it  is  recorded  of  him  as  a 
remarkable  fact,  that  he  would  never  defend  an  unjust  cause." 

Life  of  Francia,  Dictator  of  Paraguay. 
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LONDON: 

JAMES  RIDGWAY,  PICCADILLY. 


1839. 


^  Hetter 


TO  THE  LORD  CHANCELLOR. 


My  Lord, 

While  the  recess  still  affords  comparative  lei- 
sure for  the  consideration  of  such  questions  as  may  be 
brought  forward  during  the  approaching  Session  of  Par- 
liament, permit  me  respectfully  to  solicit  your  attention 
to  a  brief  notice  of  the  objections  which  have  been  made 
to  the  passing  of  the  Infant's  Custody  Bill — a  measure 
which,  from  its  being  introduced  with  the  hope  of  remedy- 
ing a  defect  of  power  in  the  courts  under  your  Lordship's 
immediate  jurisdiction,  as  well  as  from  the  fact  of  your 
acting  as  Parens  Patriae  for  the  Sovereign  of  these  realms, 
would  seem  entitled  to  your  especial  consideration. 

From  the  strong  position  at  first  taken  by  the  oppo- 
nents of  this  measure,  namely,  that  the  legislature  had 
no  power  to  interfere  with  "the  divine  prescriptive  right" 
of  fathers  over  their  children,  they  have  been  fairly 
beaten.  It  is  proved  that  the  law  has  interfered,  and 


does  interfere  with  the  father's  right  of  custody,  though 
hitherto  only  in  eases  where  property  has  been  con- 
cerned; and  the  question  is  simply  whether  there  shall 
be  an  interference  for  the  sake  of  the  mother,  as  well  as 
for  the  sake  of  pounds,  shillings,  and  pence;  and,  if  so, 
then  in  what  way  such  interference  can  be  rendered 
practicable  or  advantageous. 

So  far  fropi  doubting  the  power  of  the  legislature  to 
decide  on  this,  many  opposed  the  plan  introduced  last 
session,  because  they  considered  it  a  halj  measure;  one 
which  did  not  go  far  enough :  and  even  Lord  Brougham, 
(whose  great  talents  and  restless  energies  were  employed, 
for  the  hour,  in  opposing  Serjeant  Talfourd's  Bill,)  after 
arguing  that  women  endured  no  greater  injustice  in 
this  respect  than  in  many  others  which  he  enumerated, 
observed  that  it  might  be  matter  of  consideration  whether 
such  a  provision  should  not  be  enacted  as  would  give 
power,  when  the  husband  was  parted  from  the  wife  on 
account  of  cruelty  or  adultery,  to  transfer  the  custody  of 
the  children  entirely  from  the  father  to  the  mother;  or  such 
other  person  as  under  the  circumstances  it  might  seem 
proper  to  name;  thus  admitting  to  the  fullest  extent  the 
power  of  the  legislature  to  interfere ;  even  while  giving 
his  most  strenuous  opposition  to  the  particular  plan  of 
interference  at  that  time  proposed. 

Indeed,  the  degree  of  admission  on  the  part  of  the 
legislature,  of  the  "divine  prescriptive  right"  of  a  father 
to  the  custody  of  his  children,  appears  to  be  exceedingly 


vague;  for,  although  it  be  ruled  that  this  right  shall  ex- 
tend to  the  hour  of  an  infant's  birth,  and  accordingly  a 
decision  to  that  effect  was  given  in  the  case  of  De  Manne- 
ville,  where  the  babe  was  torn  from  the  nursing  mother's 
breast;  yet  it  appears  by  another  decision,  (Rext?.  Smith,) 
that  if  the  child  be  of  or  about  the  age  of  14,  and  unwilling 
to  return  to  his  father,  the  law,  proceeding  once  more  on 
the  principle  of  non-intervention,  refuses  to  force  his  re- 
turn, and  leaves  him  in  the  custody  he  may  have  chosen 
for  himself.*  It  also  appears,  that  where  property  is  at 
stake,  or  where  heresy  in  religious,  or  even  political  opin- 
ions, seems  to  justify  public  interference  on  behalf  of  the 
State,  (whose  born  and  natural  subject  that  infant,  as 
well  as  its  father,  is  assumed  to  be,)  not  only  the  right 
of  custody  may  be  interfered  with,  but  it  may  be  totally 
annulled:  the  legislature  may  claim  from  the  father  the 
infant  member  of  a  society  governed  by  common  laws, 
and  acknowledging  one  common  faith,  to  be  educated 
in  accordance  with  that  faith,  and  in  obedience  to  those 
laws;  and  may  supply  the  father's  place  by  a  guardian, 
or  guardians,  of  its  own  appointing. 


*  The  King  v.  Penelope  Smith,  (2  Str,  982,)  where  a  boy,  between  13  and 
14,  was  brought  up  by  a  writ  of  habeas  corpus,  sued  out  by  his  father,  to 
take  him  from  an  aunt  who  kept  him:  the  Court  set  the  child  at  liberty,  to 
go  where  hie  thought  fit. 

See  also  the  King  v.  Sir  F.  Blake  Delaval  and  others,  (3  Burr.  1434,)  where 
application  was  made  for  a  writ  of  habeas  corpus  to  bring  up  Ann  Catley,  a 
girl  18  years  of  age. 
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To  what,  then,  does  even  the  present  admission  by 
law  of  "the  father's  right,"  so  hotly  raved  about  by  the 
opponents  of  the  Bill,  amount  ?  Simply  to  this,  that 
while  the  child  is  of  such  tender  years  that  the  custody 
of  the  father  must,  from  the  nature  of  circumstances,  be 
purely  nominal;  while  he  is  obliged  to  provide  it  with  a 
nurse,  or  some  other  substitute  for  its  banished  mother; 
in  short,  during  that  period  of  its  life  which  God  and 
nature  point  out  as  only  fit  for  female  care  and  tender- 
ness— the  right  of  the  male  parent  shall  be  strictly 
enforced  and  supported;  so  strictly,  indeed,  that  the 
mother  who  attempts  to  retain  a  child  against  her  hus- 
band's will  is  liable  to  imprisonment  for  her  contumacy. 
But,  if  the  child  who  is  the  subject  of  dispute,  have 
attained  an  age  when  if  a  girl,  one  rash  step  may  plunge 
it  into  irretrievable  ruin,  and  when  if  a  boy,  female  guid- 
ance is  generally  of  no  earthly  service,  and  a  father's 
authority  becomes  especially  requisite,  then  the  undis- 
puted right  of  custody  ceases  to  have  the  protection  of 
the  legislature,  and  the  father  who,  while  his  child  was 
an  infant  at  the  breast,  could  have  imprisoned  its  own 
mother  for  rebellion  against  his  claim,  may  find  himself 
totally  unable  to  withdraw  his  more  mature  offspring 
from  the  custody  of  a  distant  relation. 

If  we  add  to  this  plain  statement  the  fact  that,  al- 
though property  and  religious  opinions  form  grounds 
of  interference,  private  misconduct  does  not;  and  that 
no  degree  of  tyranny  or  brutality,  nor  the  most  gross 


and  open  infidelity  on  the  part  of  the  husband,  is  under- 
stood to  bar  his  power  to  take  his  children  from  his  wife, 
(although  the  wife  be  perfectly  irreproachable  in  all  re- 
spects;) if,  I  repeat,  we  add  this  strange  and  appalling 
fact,  we  shall  have  an  exact  explanation  of  the  degree  in 
which,  and  the  circumstances  under  which,  the  father's 
"divine  prescriptive  right"  is  admitted  by  the  English 
legislature.  Yet  this  is  the  confused  and  anomalous  state 
of  things  which  the  opponents  of  Serjeant  Talfourd's 
Bill  uphold ;  this  is  the  position  of  the  father's  right 
which  appears  to  them  so  faultless  and  perfect,  that  it 
would  be  sacrilege  and  folly  to  alter  it,  even  in  the  degree 
of  alteration  sought,  namely,  that  where  the  wife  is 
blameless,  the  legislature  shall  protect  her  claim  to 
access  to  her  infant  children. 

It  has  been  asserted,  as  I  have  before  mentioned,  both 
by  Lord  Brougham  and  others,  that  the  admitted  hard- 
ships and  injustice  to  women  in  this  instance,  is  not 
greater  than  in  others;  and  that  all  such  instances  arise 
out  of  their  general  position  as  inferior  members  of  the 
social  and  political  body.  With  every  respect  for  the 
authority  of  the  Noble  Lord  who  heads  this  class  of 
objectors,  I  must  deny  either  that  the  particular  acts  of 
oppression  aimed  at  by  the  Infant's  Custody  Bill,  are 
the  necessary  results  of  an  inferior  position;  or  that 
women  do  suffer  equally  in  any  other  instance  from 
want  of  legal  protection.  An  inferior  position,  that  is,  a 
position  subject  to  individual  authority,  does  not  imply 
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the  absence  of  claim  to  general  protection.  To  say  that  a 
wife  should  be  otherwise  than  dutiful  and  obedient  to 
her  husband,  or  that  she  should  in  any  way  be  inde- 
pendent of  him,  would  be  absurd :  as  Johnson  said  of  a 
woman's  independence  of  public  opinion,  "If  it  were 
possible  it  would  not  be  just;  and  if  it  were  just  it  would 
not  be  possible."  But  there  is  a  very  wide  difference 
between  being  subject  to  authority  and  subject  to 
oppression.  Take  any  analogous  instance  of  inferiority 
of  position ;  not  a  servant,  for  servants  are  by  far  the 
most  independent  members  of  the  community  at  large; 
but  take  a  soldier,  a  sailor,  or  an  apprentice;  the  situa- 
tion of  captain  of  a  ship,  colonel  of  a  regiment,  master  of 
a  parish  apprentice,  being  perhaps  the  nearest  approach 
to  despotic  power  known  in  England.  In  all  these  in- 
stances (for  the  wisest  and  best  reasons),  authority  is 
stretched  to  its  utmost  limits;  but  oppression  is  forbid 
and  guarded  against.  The  sailor  on  the  high  seas,  the 
soldier  serving  at  home  or  abroad,  the  forlorn  and  friend- 
less apprentice,  all  know  that  the  strong  arm  and  vigilant 
eye  of  the  law  exist  for  them,  as  much  as  for  those  who  are 
set  over  them.  Nothing  but  a  defect  of  evidence — noth- 
ing but  the  secrecy  which  rarely  attends  crime,  can  in 
these  instances  prevent  acts  of  injustice,  cruelty  and 
oppression,  from  being  followed  by  punishment.  Is  it  so 
with  the  authority  of  the  father  over  the  mother  of  his 
children  .f^  Does  the  clear  evidence  of  its  being  a  case  of 
cruelty  secure  her  redress. f'  No.  But  this  injustice  is  not 


the  result  of  any  inferiority  of  social  position,  imply- 
ing, of  necessity,  as  in  other  cases  of  inferiority,  a  cer- 
tain non-interference  with  the  authority  exerted  over 
her;  it  results,  on  the  contrary,  from  an  anomaly  in  the 
law;  from  a  peculiar  defect  of  protection  in  this  single 
instance,  which  has  not  its  parallel  in  any  other  feature 
of  the  social  system;  and  which  habit  and  prejudice 
alone  could  teach  us  to  mock  with  the  name  of  justice. 

Lord  Brougham  mentioned,  as  an  equally  unjust  re- 
sult of  the  general  position  of  women,  the  fact  that  a 
good  wife's  property  might  be  at  the  disposal  of  a  bad 
husband:  that  even  her  laborious  earnings  might  be 
squandered  by  him  on  selfish  and  guilty  pleasures,  and 
that  there  is  nothing  in  the  law  to  prevent  the  husband 
spending  his  wife's  money  on  his  kept  mistress,  or  in 
any  other  way  that  pleases  him.  This  is  true,  but  there  is 
nevertheless  a  balance  of  justice  in  the  laws  respecting 
property,  for  a  man  cannot  leave  his  wife  to  beggary  and 
starvation,  however  much  disposed  to  do  so :  he  is  com- 
pelled to  provide  for  her;  he  is  made  answerable  for  her 
debts;  and,  so  far  from  following  in  this  instance  any 
principle  of  non-intervention,  the  legislature  takes  upon 
itself,  in  cases  where  the  wrong  is  clearly  on  the  woman's 
side,  to  assign  a  living  to  the  wife,  frequently,  if  not 
generally,  to  the  amount  of  one-third  of  the  husband's 
income.  Although,  therefore,  her  inferior  position  as  a 
social  member,  implies  that  she  shall  not  be  considered 
as  possessed  of  separate  property  apart  from  her  hus- 
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band's  control,  her  equal  claim  to  legislative  protection 
is  clearly  asserted  and  maintained;  and  this  is  precisely 
the  sort  of  balance  of  justice  which  is  wanting  in  the 
matter  of  Infant  Custody. 

Again,  Lord  Brougham  argued  that,  as  adultery  was 
by  the  law  of  God  as  great  a  crime  in  man  as  in  woman, 
and  reprobated  in  both  by  the  law  of  the  land,  it  was  a 
gross  injustice  that  it  should  not  be  equally  punished; 
which  was  so  far  from  being  the  case,  that  the  woman 
had  the  utmost  difficulty  in  obtaining  a  divorce  from  an 
unfaithful  husband,  and  then  it  was  not  such  a  divorce 
as  would  enable  her  to  marry  again;  while  the  husband 
could,  on  the  contrary,  after  a  verdict  in  his  favour  from 
the  ecclesiastical  court,  obtain,  almost  as  a  matter  of 
course,  a  divorce  which  would  enable  him  to  form  new 
ties.  Now,  there  is  certainly  much  injustice  apparent  in 
this;  but  there  is  nothing  which  revolts  the  feelings  and 
the  understanding,  as  there  is  in  the  law  affecting  a 
mother's  claim.  The  sin  of  adultery  is  the  same  in  man 
and  woman;  but  on  the  part  of  the  woman  that  sin  may 
be  productive  of  greater  social  evils,  and  therefore  it 
satisfies  our  ideas  of  natural  justice  that  she  should  re- 
ceive a  heavier  punishment.  To  say  nothing  of  the 
implied  destruction  of  purity,  modesty,  of  all  the  sweet 
and  tender  qualities  which  are  expected  from  a  woman 
and  not  from  a  man,  the  woman  who  is  an  unfaithful 
wife  may  impose  on  her  husband,  and  her  husband's 
family,  children  who  have  as  little  right  to  his  in- 


heritance  as  to  his  aflFection.  There  is  no  limit  to  the 
eflFeet  of  her  treachery :  it  is  not  like  the  man's,  a  single 
sin  dying  within  itself,  but  a  sin  that  may  give  rise  to 
every  species  of  detestable  consequence;  the  spurious 
child  who  is  the  son  of  her  lover  may  cheat  the  son  of 
her  husband  of  his  patrimony,  or  deprive  others  of  the 
property  who  should  have  rightfully  succeeded  to  it; 
and  the  grossest  partialities,  the  bitterest  enmities,  may 
spring  up  in  a  family  where  douht  has  been  infused  like  a 
slow  poison  to  corrupt  the  best  affections  of  the  human 
heart.  These  are  the  causes  which  make  the  social 
punishment  more  bitter  for  unfaithful  wives  than  for 
unfaithful  husbands,  and  there  is  no  question  but  that 
even  to  women  themselves  this  inequality  of  punish- 
ment appears,  if  not  justifiable,  at  least  explicable  on 
these  grounds. 

The  greatest  instance  of  injustice,  among  those 
enumerated  by  Lord  Brougham,  is  the  fact,  that  where 
an  action  for  damages  is  brought  by  the  husband  against 
the  supposed  lover  of  his  wife,  she  can  make  no  defence; 
that  she  is  not  an  acknowledged  party  to  the  suit, 
although  hers  is  the  character  at  immediate  issue; 
although  in  fact  she  is  the  person  prosecuted;  although 
the  sole  object  of  the  suit  is  to  prove  her  guilty.  While 
the  advocate  engaged  by  her  husband  is  employing  all 
the  ingenuity  of  rhetoric  against  her;  assuming  her  guilt, 
and  working  upon  the  feelings  of  the  jury  by  descrip- 
tion of  the  husband's  distress,  (one  representation  being 
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perhaps  about  as  true  as  the  other;)  while  he  is  con- 
sidering himself  bound,  according  to  Lord  Brougham's 
printed  words,  "m  the  spirit  of  duty  to  his  client,''  not  to 
regard  *Hhe  animosity,  the  sufferings,  the  torments,  or  the 
destruction  he  may  bring  upon  others;''  but  to  remember 
only  the  end  for  which  he  was  retained;  she  is  con- 
demned to  remain  perfectly  neuter ;  perfectly  helpless ; 
excluded,  by  the  principles  of  our  jurisprudence,  from  all 
possibility  of  defence;  dependant  for  the  opinion  which 
may  be  formed  of  her  conduct,  on  the  few  scattered  cir- 
cumstances in  her  favour  which  may  belong  to  the  argu- 
ment on  the  opposite  side;  and  of  which  the  advocate  of 
her  husband's  adversary  makes  just  so  much  use  as  may 
serve  his  client,  who  of  course,  according  to  the  fore- 
going rule,  is  his  only  object.*  No  wonder  that  friends 
who  have  expected  in  a  trial  of  this  sort  to  see  some 
woman's  innocence  made  * 'clear  as  noon-day,"  are  dis- 
appointed by  the  inexplicable  withholding  of  facts 
which  would  have  established  that  innocence  beyond  a 
doubt ;  or  astonished  at  the  want  of  counter-accusation 
against  one  whom  perhaps  they  know  to  have  been  the 


*  By  the  Scotch  law,  this  injustice  is  obviated ;  the  first  process  being 
against  the  womariy  and  the  second  against  her  supposed  paramour.  By  this 
arrangement,  (which  exactly  reverses  the  English  practice,)  the  wife  is 
afforded  a  fair  opportunity  of  defence ;  and  the  temptation  afforded  by  the 
hope  of  vengeance,  or  heavy  damages  easily  obtained,  is  done  away  with. 
By  the  Scotch  law  also,  a  woman  can  obtain  a  divorce  which  enables  her  to 
marry  again ;  though  in  England  she  cannot. 
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worst  of  husbands.  No  wonder  that,  as  Lord  Brougham 
stated  to  the  House  of  Lords,  "the  consequence  not  un- 
frequently  is,  that  the  character  of  the  woman  is  sworn 
away,"  and  that  instances  have  been  known  in  which, 
by  collusion  between  the  husband  and  a  pretended  para- 
mour, the  fair  fame  of  the  wife  has  been  destroyed. 

But  even  this  injustice,  gross  as  it  is  that  a  woman 
should  be  virtually  tried  and  virtually  condemned,  while 
she  is  in  fact  deprived  of  the  power  of  rebutting  the 
slanders  brought  against  her,  even  this  injustice  will  not 
be  held  by  women  to  equal  that  which  they  endure  with 
respect  to  their  children.  A  woman  may  bear  cheerfully 
the  poverty  which  anomalies  in  the  laws  of  property  may 
entail  upon  her;  and  she  may  struggle  patiently  through 
such  an  unjust  ordeal  of  shame  as  Lord  Brougham 
described ;  but  against  the  inflicted  and  unmerited  loss 
of  her  children  she  cannot  bear  up;  that  she  has  not  de- 
served that  blow,  only  adds  to  its  bitterness:  it  is  the 
master  feeling  of  her  life;  the  strong  root  of  all  the  affec- 
tions of  her  heart;  and,  in  spite  of  the  enumeration  of 
every  real  or  fancied  grievance  incidental  to  her  position, 
she  will  still  hold  that  injustice  to  stand  foremost,  dis- 
tinct, and  paramount  above  them  all.  She  is  not  left  to 
the  exercise  of  despotic  power  on  the  part  of  her  hus- 
band as  regards  property,  for  the  law  compels  him  to 
provide  for  her;  she  is  not  left  to  his  despotic  power  in 
the  matter  of  personal  violence  and  cruelty,  for  she  can 
obtain  a  divorce,  though  it  be  only  a  divorce  a  mensa  et 


thoro.  It  is  in  the  single  point  of  her  children  that  she  is 
entirely  without  remedy :  it  is  in  the  single  point  of  her 
children  that  her  innocence  or  her  ill-usage  avail  noth- 
ing :  how  then  can  this  be  rated  with  instances  in  which 
it  is  expressly  understood  that  she  will  be  protected  if 
she  can  prove  herself  blameless  and  ill-used?  I  do  not 
say  that,  in  spite  of  this  understanding,  there  may  not 
be  very  many  cases  of  great  injustice  and  suffering  in 
these  other  instances,  which  the  law  cannot  or  does  not 
touch;  but  I  assert  that  it  is  not  intended  or  admitted  that 
women  shall  be  without  remedy  in  these  cases :  on  the 
contrary,  there  is  an  attempt  at  protection;  and  there 
is  no  attempt  at  protection  in  such  cases  as  would  come 
under  the  Infant  Custody  Bill. 

The  principal  objections  which  have  been  urged 
against  establishing  such  a  power  of  protection  as  would 
enable  separated  mothers  to  appeal  successfully  to  courts 
of  law,  are  as  follows : — 

I.  That  it  would  encourage  and  increase  separations 
between  married  couples,  by  removing  the  great  check 
which  the  knowledge  of  the  loss  of  her  children  at  pres- 
ent imposes  on  the  wife. 

II.  That  it  would  be  impossible  to  carry  such  a  meas- 
ure into  execution  from  the  difficulty  the  courts  would 
have  in  deciding  domestic  quarrels,  and  the  determined 
resistance  which  would  be  made  by  fathers  to  legal  inter- 
ference in  such  matters. 

III.  That  the  result  of  access  (if  it  could  be  enforced 
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against  the  will  of  the  father,)  would  probably,  if  not 
certainly,  be  the  abduction  of  the  children,  whom  the 
mother  would  thus  have  an  opportunity  of  carrying  away. 

IV.  That  as  the  decisions  would  be  grounded  on  affi- 
davits made  by  the  suffering  party,  it  would  afford  a 
temptation  to  perjury;  and  that  a  woman  who  was 
guilty,  though  not  convicted  of  misconduct,  might  obtain 
access  by  these  affidavits. 

V.  That  it  will  render  reconciliations  less  probable. 

VI.  That  it  will  disturb  the  education  of  the  children 
under  the  father's  exclusive  care. 

There  are  other,  more  technical  objections,  such  as 
the  number  of  judges  who  were  to  have  this  power  of 
decision;  which  Lord  Lyndhurst  met,  by  stating  it  to  be 
his  intention  to  confine  the  power  to  the  three  Equity 
Judges.  These  I  shall  pass  over  in  silence,  as  being  ob- 
jections merely  to  the  form  of  the  measure  of  protection ; 
and  proceed  to  review  in  order  those  which  are  against 
the  spirit  of  such  a  measure. 

I.  The  first  objection,  namely,  that  allowing  ac- 
cess WILL  ENCOURAGE  SEPARATIONS,  by  removing  the 
check  which  the  knowledge  of  the  loss  of  her  children  has 
hitherto  imposed  on  the  wife,  is  easily  and  decisively 
answered.  That  check  cannot  be  said  to  be  removed 
which  never  existed;  and  it  is  certain  that  so  far  from 
women  in  general  being  aware,  that  by  separating  them- 
selves from  their  husbands  they  also  eternally  separated 
themselves  from  their  children;  the  general  impression 


•»-(  14  )^ 

was  (not  only  among  women,  but  among  two-thirds  of 
those  who  are  now  called  to  legislate  upon  this  question), 
that  until  seven  years  of  age  the  mother  could  claim  the 
sole  custody  of  her  infant,  and  that  after  that  age  cir- 
cumstances would  regulate  her  intercourse  with  it.  Till 
the  painful  disclosures  consequent  on  the  discussion  of 
this  Bill,  were  made,  it  never  was  publicly  known  or 
understood  that  the  father  had  a  right  to  deprive  his 
wife  of  her  infant  children  at  any  moment,  and  for  any 
cause;  it  never  was  publicly  known  or  understood,  that 
infidelity  and  brutality  on  the  part  of  the  husband,  and 
blamelessness  on  the  part  of  the  wife,  made  no  differ- 
ence in  the  decisions  of  courts  of  justice;  it  was  never 
publicly  known  or  understood,  that  in  this  free  country, 
a  man  could  take  his  innocent  legitimate  child  from  his 
wife,  and  give  it  to  the  woman  with  whom  he  was  living, 
and  that  the  English  law,  the  law  which  boasts  "a  rem- 
edy for  every  wrong," — the  law  of  the  country  which 
piques  itself  on  the  protection  of  the  oppressed — gave 
that  mother  no  redress,  but  left  her  child  in  the  custody 
of  its  father's  riiistress.*  Women  have  hitherto  imagined 
(naturally  enough),  that  if  they  could  prove  they  had 
been  faithful  wives  and  careful  mothers;  if  they  could 
prove  that  the  fault  of  separation  was  not  theirs;  if  they 
could  prove  that  it  was  merely  from  vengeance,  from 


*  Vide  the  case  of  Skinner  v.  Skinner,  ( 9  Moore.  78, )  which  will  be  here- 
after more  fully  referred  to  in  these  pages. 
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interest,  or  to  gratify  the  caprice  of  some  unhallowed 
object  of  attachment,  that  their  children  were  taken 
away,  the  strong  arm  of  the  law  would  interfere  to  pro- 
tect them.  This  was  believed  in  error  and  in  ignorance; 
but  that  it  was  believed,  is  suflficient  reply  to  those  who 
talk  of  the  law  as  it  exists  having  been  a  check  against 
separations.  The  very  last  case  which  was  decided,*  was, 
under  this  belief,  carried  by  the  appealing  mother  from 
Judge's  Chambers  to  the  Court  of  King's  Bench,  and 
from  the  Court  of  King's  Bench  to  the  Court  of  Chancery, 
still  imagining  that  somewhere  the  power  to  protect  must 
exist.  She  knew  nothing  of  the  supposed  "check"  which 
was  to  be  held  in  terrorem  over  her,  to  compel  her  to 
submit  to  the  coarse  infidelities  of  her  husband,  or  to 
part  for  ever  from  her  infant  children;  she  knew  noth- 
ing of  the  operation  of  the  law  which  aided  the  oppressor 
to  tyrannise,  punishing  the  innocent  and  letting  the 
guilty  go  free.  Simply  imagining  that  her  own  blameless- 
ness  and  affection  for  her  children,  (to  whom  she  had 
been  acting  a  mother's  holy  part,  while  their  father  was 
living  with  a  wanton,)  would  suffice  to  establish  her 
claim  to  protection,  she  appealed  to  the  English  law; 
and  appealed  in  vain. 

The  same  degree  of  very  natural  ignorance  has  been 


*  Greenhill  v.  Greenhill,  where  the  husband  was  proved  to  be  living  with 
a  woman  of  the  town,  and  the  wife  irreproachable.  This  case  will  also  be 
referred  to  hereafter. 
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shewn  in  a  multitude  of  other  cases,  proving  the  same 
impression  (that  the  law  would  protect  them)  to  exist 
in  the  minds  of  most  women  conscious  of  their  own 
innocence;  nor  can  it  be  affirmed  that  even  to  members 
of  the  legal  profession  it  appeared  clear  that  this  "check 
to  separations"  existed  unconditionally;  since  whatever 
encouragement  gentlemen  of  the  long  robe  may  be  sup- 
posed to  give  to  litigation,  it  will  hardly  be  asserted  that 
they  brought  forward  and  argued  these  several  cases  in 
the  different  courts,  without  believing  that  the  particu- 
lar circumstances  adduced  might  obtain  a  decision  in 
favour  of  their  clients.  The  doubt  appears  to  have  been 
where  the  protecting  power  existed,  not  whether  it  had 
any  existence  at  all :  and  if  we  may  judge  by  the  record 
of  published  cases,  this  doubt  seems  to  have  obtained 
with  judges  and  barristers,  as  well  as  with  mothers  and 
wives. 

Lord  Wynford,  (one  of  the  bitterest  opponents  of 
Serjeant  Talfourd's  Bill,)  when  as  Chief  Justice  Best, 
he  decided  the  case  of  Skinner  v.  Skinner,  referred  to  the 
Court  of  Chancery  as  having  a  power  superior  to  the 
Court  of  King's  Bench,  and  affirmed  that  the  Lord 
Chancellor  might,  accordingly,  under  certain  circum- 
stances, control  the  right  of  a  father  to  the  custody  of 
his  child,  leaving  the  doubt  merely  as  to  what  cir- 
cumstances would  justify  such  control.  This  appears  to 
have  been  the  general  opinion;  and  we  are  to  presume 
that  when  women,  after  failing  in  their  appeal  to  the 
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one  court,  were  encouraged  to  proceed  with  a  fresh  suit 
in  the  other,  it  was  with  the  honest  expectation,  on  the 
part  of  their  legal  advisers,  that  there  was  at  least  a 
possibility  of  eventual  success.  That  these  expectations 
were  frustrated,  in  no  way  touches  the  present  portion 
of  my  argument,  which  merely  goes  to  prove  that  a 
general  error  of  belief  existed  as  to  the  power  of  the 
courts  (one  or  other  of  them)  to  protect  separated 
mothers;  that  women  did  not  know  or  admit  that  the 
possession  of  their  children,  or  intercourse  with  them, 
depended  solely  on  their  husband's  caprice;  that  law- 
yers did  not  know  or  admit  such  to  be  the  case,  without 
exception  of  circumstances;  and  that  consequently  the 
"check"  so  loudly  cried  up  by  the  opponents  of  the  Bill 
never  could  have  existed,  and  never  did  exist. 

Whether  that  species  of  divorce  commonly  called 
"separation  by  mutual  consent"  should  be  permitted 
or  countenanced  by  the  English  law,  is  another  ques- 
tion; but  being  permitted,  the  "checks"  (and  they  are 
many)  which  combine  to  make  such  a  divorce  undesir- 
able, remain  precisely  as  they  did  before  the  question 
of  Infant  Custody  was  ever  touched  upon  or  explained. 

Those  checks  are  already  all  on  the  woman's  side:  and 
the  principal  among  them  was,  is,  and  always  will  be, 
the  loss  of  reputation  which  this  step  entails ;  for  it  is 
certain,  that  let  the  husband  be  ever  so  much  to  blame, 
an  implied  doubt  as  to  the  circumstances,  and  the  con- 
trasting accounts  of  parties  mutually  opposed,  leave  a 
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slur  on  the  woman's  character  from  which  she  never 
stands  thoroughly  clear.  Her  acquaintance  among  her 
own  sex,  with  the  exception  of  a  few  of  the  more  noble - 
hearted,  draw  off  from  her;  for  it  is  as  much  the  nature 
of  women  as  of  deer,  to  turn  upon  the  wounded  one  of 
their  herd.  Her  enemies  avenge  past  offences,  under 
pretence  of  her  doubtful  position :  every  one  who  has  a 
stone,  which  waited  only  the  hour  of  helplessness  to  be 
flung,  casts  it  with  impunity;  and  let  her  struggle  as  she 
may  against  temptation;  let  her  endeavour  as  she  will 
to  propitiate  the  more  indulgent  of  her  self -constituted 
judges;  let  her  do  her  best,  in  a  situation  at  once  the 
most  helpless  and  the  most  responsible  a  woman  can  fill ; 
so  far  from  "  'scaping  calumny,"  she  shall  endure  so 
much  of  it,  that  it  would  seem  as  if  all  other  women 
proved  the  degree  and  strength  of  their  own  virtue  by 
the  bitterness  with  which  they  assailed  and  doubted 
hers.  It  is  this  which  has  been  the  great  "check"  to 
separations — and  long  may  even  the  injustice  of  society, 
the  malice  of  some  women,  the  real  principle  of  others, 
and  the  timidity  of  all  in  matters  of  reputation,  exist  to 
so  beneficial  an  effect.  There  is  no  doubt  or  dispute  as  to 
the  propriety,  nay,  the  necessity,  of  discouraging  and 
discountenancing  separations  between  man  and  wife; 
but  there  is  no  need  to  discourage  them  by  false  argu- 
ments in  support  of  oppression  and  injustice. 

And  before  that  portion  of  the  subject  be  closed, 
which  relates  to  the  supposed  check  against  separation, 
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it  may  be  proper  to  remark,  first,  that  it  does  not  follow, 
because  a  separation  takes  place,  that  it  was  voluntary 
on  the  woman's  part;  and,  secondly,  that  where  it  is 
voluntary,  it  does  not  follow  that  she  is  in  fault.  Where  it 
is  not  voluntary;  where  the  husband,  to  use  a  Scriptural 
phrase,  "puts  her  away,"  the  wife  certainly  may  have 
deserved  it;  in  all  probability  she  has  deserved  it.  I  am 
not  declaiming  against  a  class,  or  supposing  that  because 
the  man  is  the  stronger  party  he  is  necessarily  a  tyrant; 
I  do  believe  that  in  men  (and  in  women  also)  the  general 
rule  is  for  good,  and  the  exception  for  evil ;  and  there- 
fore I  admit,  that  in  this  sort  of  compulsory  parting,  the 
strong  presumption  is,  that  the  woman  has  deserved  her 
fate.  But  it  is  possible  that  she  may  not  have  deserved 
it;  it  is  possible  (as  recorded  cases  prove)  that  she  may 
have  been  the  victim  of  some  lawless  attachment  formed 
by  her  husband,  and  of  every  species  of  brutality  and 
ill-usage,  ending  in  desertion.  Shall  such  a  woman  have 
no  redress,  because  it  is  also  true,  in  other  cases,  that 
generous  and  excellent  men  have  found  their  honest  at- 
tachment repaid  by  perfidy,  and  have  been  comfelled 
to  put  their  wives  away? 

On  the  other  hand,  where  the  separation  is  voluntary 
on  the  part  of  the  woman,  perhaps  determined  by  her 
in  defiance  of  her  husband's  desire  that  she  should  re- 
main under  his  roof,  though  it  is  possible  also  in  this  case 
that  the  woman  may  be  unworthy,  it  is  less  probable. 
Women  guilty  of  misconduct  are  not,  generally  speak- 


ing,  the  most  eager  or  willing  to  part  from  their  hus- 
bands. There  is  nothing  so  cowardly  or  so  cautious  as 
vice.  It  is  the  woman  who  is  or  imagines  herself  aggrieved ; 
who  is  stung  by  the  frenzy  of  jealousy,  or  bowed  under 
the  violence  of  tyranny,  who  comes  to  that  rashest  of  all 
rash  conclusions,  "I  will  bear  this  no  longer;"  who  insists 
on  a  separation,  and  quits  her  husband's  house. 

It  is  the  woman  who  is  conscious  of  her  own  inno- 
cence; who  fancies  she  will  obtain  the  sympathy  of 
others  because  she  has  suffered,  and  that  she  will  still 
preserve  the  respect  of  the  "world;"  who  leaves  the 
ark  of  her  home  for  the  waste  of  its  waters.  A  good  wo- 
man may  take  this  step  and  think  herself  justified,  just 
as  a  bad  woman  may  dread  taking  it,  and  prefer  remain- 
ing, like  a  coiled  snake,  basking  in  the  warmth  and  pro- 
tection afforded  her  by  the  shelter  of  her  husband's 
roof,  and  the  confidence  of  his  trust,  and  happy  in  being 
able  by  that  means  to  hush  the  world's  slanders  into  a 
whisper  so  low  that  few  dare  echo  it;  a  whisper  so  low 
that  the  husband  from  whom  she  is  not  "separated" 
shall  never  hear  it.  There  are  checks  of  all  sorts  against 
separation:  the  woman  who  tries  it,  only  lengthens  a 
chain  she  cannot  break,  and  condemns  herself  to  endure 
alone  and  in  partial  disgrace,  the  evils  of  a  lot  whose  un- 
happiness  was  before  cheered  by  the  esteem  of  friends 
and  the  welcome  of  society.  But  to  declare  that  hence- 
forward it  shall  be  understood  to  include  a  bitterer  suf- 
fering; that  a  woman  shall  not  dare  under  any,  the 


most  grievous  circumstances,  to  part  from  her  husband, 
except  on  penalty  of  losing  her  children;  to  say  that 
even  her  involuntary  separation  from  him,  in  cases  of 
his  desertion  for  the  sake  of  a  mistress,  shall  be  equally 
visited  on  her  by  the  loss  of  her  children,  is  not  to  create 
a  chance  of  making  women  better,  but  to  afford  a  cer- 
tainty of  making  men  worse.  The  checks  upon  women 
are  very  great:  eternal  disgrace  for  infidelity,  partial 
disgrace  for  that  which  may  not  even  be  their  choice, 
namely,  the  separation  from  their  husbands.  But  where 
are  the  checks  upon  men?  Who  visits  upon  them  the 
grossest  inconstancy  .^^ — is  it  not  rather  a  jest  in  society  .^^ 
There  is  one  check  possible,  and  it  would  be  found  pre- 
cisely in  such  a  Measure  of  Protection  as  is  now  under 
consideration ;  precisely  in  such  a  degree  of  power  as  I 
trust  to  see  ere  long  established  in  your  Lordship's  court. 
So  far  from  being  a  check  the  less  against  separations, 
it  would  create  one  check  more,  and  that  on  the  side 
where  hitherto  there  has  been  no  check  at  all. 

I  have  taken  this  objection  somewhat  at  length, 
because  it  is  the  most  plausible  that  has  been  brought 
forward;  it  was  one  also  mainly  relied  on  by  Sir  Edward 
Sugden,  whose  opinion  justly  carries  much  weight  with 
it;  but  who  reasoned  in  this  instance  as  a  lawyer,  from 
his  own  knowledge  of  the  law,  without  considering  that 
the  check  he  presumed  to  exist  depended  not  on  the  state 
of  the  law,  but  on  the  woman's  knowledge  of  the  state  of 
the  law;  that  women  in  general  are,  from  their  confined 


education  in  these  respects,  especially  ignorant  of  the 
laws  under  which  they  live;  and  that  he  would  not  pro- 
bably have  found,  before  the  public  discussion  of  this 
subject,  one  woman  in  a  hundred  who  did  not  believe 
particular  circumstances  would  enable  the  Court  of 
Chancery  to  decide  her  claim  to  the  custody  of  her 
infant  children. 

II.  The  next  great  objection  urged  is,  that  grant- 
ing the  justice  and  expediency  of  such  control  and 
power  of  protection;  granting  that  Serjeant  Tal- 
fourd's  Bill,   or  a   similar  measure,   were  passed,   it 

WOULD    BE    FOUND    IMPRACTICABLE    IN    ITS    OPERATION, 

for  several  reasons:  first,  because  the  difficulty  of  de- 
ciding in  domestic  quarrels,  and  between  conflicting 
statements,  would  be  so  great  as  almost  to  amount  to 
an  impossibility;  secondly,  because  the  decision  would 
be  useless,  on  account  of  the  determined  resistance 
which  would  be  made  by  the  father  to  any  legal  inter- 
ference with  his  right  of  custody,  and  which  would  lead 
to  men  rather  submitting  to  be  sent  to  prison  for  con- 
tempt of  court  than  permitting  their  separated  wives 
to  have  access  to  their  children.  This  is  another  very 
favourite  argument  with  the  opponents  of  the  Bill;  and 
yet  there  is  a  very  simple  and  decided  answer  to  it; 
namely,  that  such  control  has  already  been  exerted  on 
other  accounts;  that  litigation  has  taken  place  on  the 
subject;  and  that  neither  the  decisions,  nor  the  carry- 
ing those  decisions  into  effect,  were  found  to  be  impracti- 


cable.  Why  should  it  be  more  difficult  to  interfere  with 
the  children  of  Mr.  Smith  or  Mr.  Tomkins,  than  with 
the  children  of  Mr.  Wellesley  and  Mr.  Shelley?*  Why 
is  the  wrath  and  resistance  of  these  hypothetical  fathers 
to  be  much  more  terrible  than  in  the  real  cases  on  rec- 
ord in  our  courts  of  law.^^  It  would  at  all  times  be  a 
weak  and  poor  argument  against  establishing  a  law, 
to  say  that  it  will  be  diflBcult  to  carry  it  into  operation; 
and  would  apply  with  nearly  equal  force  to  most  laws; 
daily  difficulties  must  and  do  arise  in  carrying  the 
greater  part  of  them  into  effect.  But  the  law-giver  has 
a  sacred  duty  to  perform  towards  the  community,  and 
if  a  law  be  just  and  necessary,  he  has  no  choice  but  to 
establish  it;  his  oflBce  is  merely  to  provide  such  securities 
for  its  enforcement  as  the  imperfection  of  human  means 
will  permit.  We  have  no  reason  to  expect  greater  dif- 
ficulty for  the  future,  than  has  been  found  in  the  past; 
in  the  few  cases  recorded,  the  fathers  have  not  submitted 
to  be  imprisoned  for  contempt  rather  than  obey;  and  the 
court  has  not  doubted  its  ability  to  decide,  though  the 
decisions  were  made  of  course  on  the  same  species  of 
evidence  as  would  be  given  under  this  Bill,  namely,  the 
testimony  of  the  family  and  friends  of  the  parties  at  war. 

*  See  also  less  celebrated  eases  of  interference.  Whitfield  v.  Hales  (12 
Vesey.  492, )  where  the  Lord  Chancellor  appointed  a  guardian  for  the  infants 
in  lieu  of  their  own  father;  the  case  of  Blisset  (Loflft.  748)  where  the  like 
was  done,  on  the  ground  that  the  father's  power  is  subordinate  to  the  author- 
ity of  the  state  ;  and  many  others. 


Nothing  can  shew  more  strongly  the  degree  to  which 
prejudice  warps  and  perverts  the  judgment  of  the  most 
intelligent  minds,  than  the  very  contrasting  arguments 
of  the  objectors  to  this  Bill.  No  sooner  has  one  objector 
shewn,  in  the  most  eloquent  and  forcible  language,  that 
the  result  of  the  Bill  will  be  that  our  "prisons  will  be 
crammed"  with  fathers  lying  in  contempt,  than  an- 
other starts  up,  and  with  indignant  vehemence  declaims 
against  the  folly  of  altering  a  law  merely  to  meet  "one 
or  two  solitary  instances  of  oppression."  The  first  ob- 
jector adds,  that  the  mother  will  never  obtain  access: 
the  second  takes  the  access  for  granted,  and  the  ab- 
duction of  the  children  as  the  certain  consequence. 
Both  arguing  against  the  Bill,  but  on  different  grounds, 
uphold,  even  in  their  very  opposition,  one  of  these  two 
opinions:  either  that  the  cases  of  oppression  are  rare 
and  solitary  instances,  or,  in  other  words,  that  the 
majority  of  men  have  already  (guided  by  principles 
of  natural  justice)  agreed  to  act  as  if  women  had  some 
claim  to  access;  or,  that  there  are  a  multitude  of  grievous 
cases  of  injustice  which  would  be  brought  forward  by 
the  operation  of  the  Bill. 

Serjeant  Talfourd  was  taunted  in  the  House  of  Com- 
mons with  only  producing  half  a  dozen  cases  in  all,  to 
shew  the  necessity  of  a  change  in  the  law.  If  the  taunt 
be  founded  on  truth,  then  the  evils  described  so  graphic- 
ally will  not  ensue:  by  the  decision  of  a  few  solitary 
cases  our  prisons  will  not  be  crammed  with  prisoners 


for  contempt;  the  whole  order  of  society  will  not  be 
subverted;  the  result  will  not  be  **f rightful  to  contem- 
plate." "In  nineteen  out  of  twenty  cases,"  say  the 
objectors,  "access  is  already  allowed."  Why,  then, 
the  twentieth  case  is  all  that  threatens  danger;  the 
small  minority  who  have  refused  to  consider  with  the 
great  majority  that  a  mother  should  be  allowed  to  see 
her  child,  alone  come  under  the  provisions  of  the  Bill: 
and  do  not  let  us  forget  that  this  small  minority,  in  our 
recorded  cases,  was  composed  of  men,  base,  ferocious, 
and  unjust;  men,  who  to  force  a  testamentary  disposi- 
tion, to  gratify  a  mistress,  or  to  poison  the  arrows  of 
their  vengeance  against  a  helpless  woman,  claimed,  like 
Shy  lock,  the  pound  of  flesh  next  the  heart  of  their  victim. 
It  was  not  a  minority  of  justly  incensed  husbands  refus- 
ing an  undeserved  boon  to  offending  wives;  it  was  a 
minority  of  fierce  men — adulterers — men  whom  the 
great  laws  of  society  could  not  touch,  whom  the  opinions 
of  the  majority  could  not  influence;  but  who  were, 
nevertheless,  a  pest  to  that  society,  an  object  of  detesta- 
tion and  horror  to  that  majority,  and  proper  objects 
for  such  control  as  the  Bill  of  Custody  would  give. 

But  whether  the  instances  of  injustice  which  this  Bill 
is  intended  to  remedy  be  few  or  many,  one  thing  is  very 
certain,  namely,  that  after  the  passing  of  this  measure 
the  number  of  those  instances  will  be  diminished.  It 
was  suggested  in  your  Lordship's  brief  notice  of  the  Bill, 
when  introduced  to  the  House  of  Lords  by  Lord  Lynd- 


hurst,  that  if  the  husband  were  to  feel  there  was  a  Power 
of  Control  residing  somewhere,  he  would  probably  not 
compel  the  wife  to  have  recourse  to  an  application  for 
its  exercise  in  her  behalf.  In  that  sentence  lies  the  secret 
of  more  than  half  the  benefit  which  such  a  measure 
would  confer  upon  society.  The  knowledge  of  the  exist- 
ence of  the  law  would  do  more  than  the  exercise  of  the 
law  itself.  A  man  who  feels  that  nothing  opposes  be- 
tween his  angry  will  and  the  object  of  his  anger,  will 
act  rashly,  suddenly,  and  probably  with  great  injustice; 
for  it  is  a  grievous  temptation  to  the  best  of  men  to 
have  such  an  uncurbed  power:  but  the  man  who  knows 
that  he  is  responsible  for  the  manner  and  measure  of 
his  vengeance,  will  pause;  he  will  consider  within  him- 
self whether  his  wrongs  will  be  judged  by  those  to  whom 
he  is  responsible,  as  he  judges  them;  and  this  very  effort 
to  place  himself  as  it  were  in  the  mind  of  another,  will 
produce  a  more  dispassionate  view  of  the  subject.  Again; 
a  man  who  knows  his  conduct  to  be  base,  tyrannical, 
and  unjust,  will  not  voluntarily  expose  it  to  public 
censure,  but  will  rather,  through  the  mediation  of 
friends,  make  an  arrangement  with  his  wife  respecting 
their  mutual  offspring. 

And  here  I  cannot  help  expressing  my  astonishment 
at  the  tone  adopted  by  some  of  those  who  desire  to  pre- 
vent the  measure  being  carried.  Any  one  would  suppose, 
from  the  manner  and  substance  of  their  arguments, 
that  the  Bill  ran  thus: — "And  be  it  enacted  that  from 


henceforth  all  wives  separated  from  their  husbands 
shall,  on  application  to  a  judge,  obtain  an  order  of 
access  to  their  children,  in  case  the  husband  shall  be 
opposed  to  such  access ;  whatever  may  he  the  motive  of 
his  opposition.''  In  lieu  of  this,  what  does  the  Bill,  in 
fact,  propose?  A  power  of  appeal,  by  tedious  forms  of 
law,  on  the  part  of  such  women  as  are  likely  to  be  able  to 
prove  their  separation  from  their  children  to  be  a  gross 
injustice.  Will  women  who  know  that  separation  to  be 
a  just  infliction,  venture  on  such  an  appeal  ?  Can  it  be 
believed  that  a  woman  will  volunteer  affording  her  hus- 
band an  opportunity  of  proving  her  misconduct  (which 
may  still  remain  unknown),  by  forcing  him  into  the 
retaliation  consequent  on  such  an  appeal  ?  Is  it  probable 
— is  it  natural,  to  expect  that  a  woman  who  is  conscious 
that  had  fair  justice  been  done,  she  might  have  been 
divorced,  will  so  far  presume  on  her  partial  escape, 
as  to  expose  herself  to  a  fresh  ordeal  of  scrutiny  and 
accusation?  Are  the  cases  on  record  during  these  past 
years,  when  women  believed  they  had  the  power  of 
appeal,  cases  where  even  a  doubt  or  slur  lay  on  the 
woman's  character?  Were  they  not  all,  on  the  contrary, 
cases  of  absolute  and  terrible  injustice  and  cruelty 
inflicted  on  innocent  wives  and  devoted  mothers? 
Does  not  the  fact  of  their  being  so,  afford  a  strong  pre- 
sumption that,  among  separated  women,  none  appealed 
who  did  not  feel  secure  in  their  own  blamelessness, 
and   confident — too   confident   of   justice   being   done 


them?  Does  it  not  also  afford  a  like  presumption  that 
future  appeals  would  only  be  made  on  the  same  grounds, 
since  no  greater  power  of  appeal  can  hereafter  be  given, 
than  women  have  imagined  they  already  possessed  ? 

I  think  the  past,  in  such  a  case,  may  be  taken  as  a 
fair  sample  of  the  future.  No  party,  however  bitterly 
they  might  feel  towards  another,  would  engage  in  a 
tedious  and  expensive  struggle,  knowing  the  probable 
result  to  be  failure  and  disgrace.  The  bad  man  will  not 
try  it,  against  an  injured  wife,  when  he  learns  there  is 
a  controlling  power  to  be  exercised;  the  bad  woman  will 
not  try  it,  against  a  justly  severe  husband,  only  to 
incur  additional  mortification  and  shame.  And  there 
are  others,  besides  the  husband  and  wife,  over  whom  the 
knowledge  of  the  existence  of  the  law  would  exercise 
a  most  salutary  influence.  I  allude  to  the  family  rela- 
tions on  both  sides.  It  is  well  known  that  feuds  fre- 
quently arise  between  mothers-in-law  and  their  sons' 
wives,  sisters-in-law  and  their  brothers'  brides;  and 
this  for  obvious  reasons,  though  it  may  at  first  sight 
appear  strange  and  unnatural.  The  son  and  brother 
goes  out  into  the  world,  and  selects  a  wife  to  please 
himself;  he  brings  this  stranger  (who  is,  and  expects  to 
be,  all  in  all  to  him,)  into  the  bosom  of  his  own  family : 
persons  utterly  dissimilar,  perhaps,  in  every  thought 
and  feeling,  educated  in  opposite  opinions  and  pre- 
judices, are  thus  suddenly  forced  into  companionship 
and  intimacy;  a  natural  and  affectionate  jealousy  of 


*the  husband,  son,  and  brother,  who  is  the  common  link 
between  them,  diminishes  the  small  portion  of  in- 
dulgence which,  under  such  circumstances,  each  might 
be  willing  to  accord  to  the  other;  they  become  mutually 
disagreeable;  the  bride  wonders  how  her  "beloved 
Henry"  could  have  sprung  up  among  such  odious 
people;  the  family  marvel  at  his  rashness  in  marry- 
ing so  unamiable  a  person.  All  this  dissatisfaction  is 
increased  if  the  bride  be  a  wit,  a  beauty,  a  fortune, 
(though  that  is  generally  the  safest  quality  she  can 
possess),  or  in  any  way  entitled  to  give  herself  a  few 
of  those  pretty  airs  so  common  in  a  bridegroom's 
"idol."  Before  time,  and  the  good  sense  of  some  one 
of  the  parties  concerned,  has  smoothed  matters  down, 
the  bride  has  probably  complained  to  her  family  of 
the  treatment  she  receives  from  her  new  relatives; 
and  the  husband,  on  his  part,  has  become  aware  that 
his  wife  is  by  no  means  viewed  by  his  connections  with 
the  same  partial  eyes  as  his  own.  The  general  effect  is 
to  draw  the  husband  rather  from  his  own  family  into 
his  wife's  for  a  time,  partly  because  a  woman  being 
more  bound  to  her  own  home  than  a  man,  she  still 
seeks  and  prefers  the  society  of  her  own  relations;  and 
partly  because  he  is  averse  to  see  one  whom  he  admires 
and  tenderly  loves,  unwelcome,  where  he  especially 
intended  and  expected  her  to  be  preferred.  All  this  does 
very  well  till  (if  ever)  a  serious  quarrel  takes  place  be- 
tween the  husband  and  wife.  In  that  quarrel  the  two 


-)^(  30  )^ 

families  instantly  enrol  themselves  with  a  bitterness 
of  animosity  which  no  one  who  has  not  witnessed  it 
would  believe,  and  which  frequently  far  outdoes  the 
feelings  of  resentment  burning  in  the  hearts  of  the  two 
"principals:"  the  husband  is  taunted  into  frenzy;  the 
wife  is  encouraged  to  defiance;  the  smallest  concession 
on  his  part  is  treated  by  his  family  as  folly,  weakness, 
dishonourable  submission.  The  wife  finds  she  has  to 
struggle  nt)t  against  one  angry  man,  but  against  a 
regiment  of  angry  men  and  women,  to  whom  perhaps 
the  only  real  offence  of  her  life  has  been  "that  having 
eyes  he  chose  her,"  and  that  she,  (being  young  and 
pretty,  and  he  much  in  love,)  exercised  at  one  time 
more  influence  over  him  than  father,  mother,  brother, 
or  sister,  "For  this  cause  shall  a  man  leave  father  and 
mother,  and  cleave  unto  his  wife." 

Now,  that  influence  is  weakened,  and  the  case  is 
altered;  the  arrears  of  many  years  have  to  be  paid  up ; 
old  heart-burnings  and  jealousies  are  to  find  vent;  the 
opportunity  of  humbling  and  tormenting  is  not  to  be 
lost.  Bewildered  by  an  enmity  which  she  considers 
causeless  or  disproportioned  to  her  offence,  the  wife  be- 
comes doubly  exasperated  against  her  husband  for  thus 
abandoning  her  to  the  united  efforts  of  those  friendly 
foes.  She  considers  there  is  a  species  of  cowardice  in 
thus  backing  his  own  anger  by  the  petty  torture  of 
their  assistance.  Scorn  and  bitterness  mingle  with  her 
indignation  and  previous  sense  of  injustice;  his  mind 
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receives  the  re-action  of  these  sentiments,  and  the  busy 
whispers,  or  open  accusations  of  the  members  of  his 
family,  put  the  finishing  stroke  to  the  quarrel.  Nothing 
can  follow  but  "war  to  the  knife;"  the  wife  may,  and 
probably  does,  struggle  against  this  increasing  in- 
fluence, but  in  vain:  the  husband  may,  now  and  then, 
feel  some  relentings,  but  equally  in  vain;  husband  and 
wife  are  parted;  he  is  once  more  the  son  and  brother, 
and  she  the  stranger,  whose  presence  was  so  little  de- 
sired. Trivial  circumstances  may  add  to  the  anxiety 
of  the  husband's  relatives  to  produce  this  end;  some- 
times a  residence  with  him  would  be  advantageous; 
sometimes  a  fortune  is  to  be  shared;  sometimes  it  is 
the  direct  interest  of  family  connections  to  obtain 
possession  of,  and  influence  over,  the  heir  to  the  family 
estates.  Every  thing  adds  to  the  wife's  misery,  and  to 
her  exasperation :  if  as  in  the  last  case,  there  are  children, 
and  those  children  are  wrested  from  her  to  be  placed 
with  the  husband's  relatives,  of  course  the  exaspera- 
tion is  increased  tenfold.  If,  as  does  frequently  happen, 
the  family  exert  themselves  to  prevent  even  communi- 
cation between  her  and  her  children,  it  is  increased 
a  hundred-fold.  Individual  examples  are  thought  to  be 
unfair,  are  thought  to  be  tedious;  and  a  woman's  story 
of  suffering  is  never  above  half  known,  for  the  very  fact 
of  the  publicity  of  her  wrongs  is  counted  to  her  for  dis- 
grace; but  could  even  a  portion  of  the  anecdotes  of 
strange  and  morbid  spite,  of  deliberate  persecution,  aye. 


even  of  personal  violence  on  the  part  of  husband's  re- 
lations to  a  wife  at  war  with  him,  be  publicly  known  and 
related,  it  would  be  admitted,  that  the  additional 
"check"  is  required,  not  for  the  wife  (who,  as  in  one  of 
the  recorded  cases,  may  be  married  at  seventeen,  de- 
serted for  a  mistress  at  five-and-twenty,  and  then  told 
that  though  her  marriage  is  indissoluble,  the  offspring  of 
that  marriage  are  no  longer  her's)  but  for  the  husband, 
whose  bad  passions  are  fanned  to  fury  by  those  who 
surround  him;  and  for  those  whose  desire  and  whose 
interest  it  is,  to  keep  alive  the  flame.  The  most  material 
benefit  that  could  be  rendered  by  the  Bill,  would  be  the 
check  given,  by  the  possibility  of  an  exposure  of  the  real 
motives  of  these  "assistants"  in  a  quarrel,  and  the  hazard 
of  exposing  themselves  in  vain,  as  far  as  injury  to  the 
woman  was  concerned.  Husband's  relations  would  be 
infinitely  more  loth  to  interfere,  and  more  slow  of  ad- 
vising extreme  measures,  if  the  fearful  impunity  with 
which  all  tyranny  may  now  be  exercised,  were  done  away 
with ;  and  thus,  by  non-interference  on  their  part,  or  per- 
haps an  interference  for  good  instead  of  evil ;  an  interfer- 
ence, (for  the  husband's  credit's  sake,)  to  obtain  a  more 
decent  termination  of  the  quarrel;  a  still  further  reduction 
of  the  number  of  instances  in  which  appeals  might  be 
made,  would  be  the  result  of  that  knowledge  of  the  exist- 
ence of  a  Power  of  Control  alluded  to  by  your  Lordship. 

III.    The  third  objection  made,  is,  that  this  en- 
forced ACCESS  WOULD  LEAD  TO  THE  ABDUCTION  OF  THE 
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CHILDREN.  "What,"  said  Lord  Brougham,  "is  to  be  the 
security,  that  the  wife  will  not  run  away  with  the  chil- 
dren? How  is  this  to  be  guarded  against?  To  what  place, 
and  under  what  circumstances,  are  the  visits  of  the  moth- 
er to  be  made?  Is  an  officer  of  the  court  to  be  sent 
with  the  mother,  to  be  present  at  these  interviews,  and 
prevent  evil  consequences,  or  what  is  to  be  done  to  avert 
either  abuse  of  the  husband,  or  abduction  of  the  child?" 
As  usual,  the  answer  to  the  objection  is  to  be  found 
in  the  very  speech  of  the  objector:  for,  in  contradicting 
Lord  Lyndhurst  as  to  the  exactness  of  his  statement  re- 
specting the  power  exerted  by  the  Courts  of  Chancery, 
Lord  Brougham  explained  that,  when  the  court  had 
that  guardianship  of  children  and  there  was  profligacy 
on  the  part  of  the  father,  *Hhe  Judge  would  take  care  that 
the  mother  should  have  sufficient  opportunities  of  seeing 
them.^'  So  then,  it  appears  the  fear  of  abduction  does 
not  exist  in  certain  instances;  that  the  Court  of  Chan- 
cery, when  it  has  the  wardenship  of  infants,  takes  care 
that  the  mother  shall  have  sufficient  opportunties  of 
seeing  them.  What  should  hinder  the  same  precautions 
which  are  adopted  by  the  court  in  these  instances  (if 
indeed  any  precautions  are  thought  necessary)  from 
being  adopted  also  in  these  imaginary  cases  of  appeal? 
How  comes  it  that  the  court  can  safely  allow  the  wives 
of  ill-conducted  husbands  to  see  their  children  under 
one  set  of  circumstances,  and  not  under  another?  Why 
should  this  power  of  permission  exist  only  for  the  moth- 
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ers  whose  children  are  possessed  of  property  enough  to 
make  them  wards  of  chancery? 

Nor  is  it  otherwise  than  a  libel  upon  women,  and  a 
libel  upon  common  sense,  to  assert  that  mothers  will 
be  more  likely  to  abduct  their  children  when  they  are 
permitted  to  see  and  hold  communication  with  them 
than  when  they  are  excluded  from  such  intercourse.  The 
temptation  to  abduct  the  children,  lies  with  the  woman 
who  is  driven  to  desperation  by  her  inability  to  see  or 
gain  intelligence  of  them;  who  is  writhing  under  the  in- 
fliction of  a  compulsory  separation  from  them,  which  the 
law  cannot  relieve;  who  knows  she  has  but  that  one  alter- 
native. Obvious  and  most  serious  reflections  must  op- 
pose the  temptation  in  all  cases;  for  few  women  have 
any  separate  property  on  which  they  could  maintain 
their  children,  or  secure  them  an  after  independence; 
consequently  they  must  be  reluctant  to  injure  the 
future  prospects  of  the  infant :  nor  can  a  woman,  in  her 
conscience,  view  such  a  step  in  any  better  light  than  as 
a  retaliation  of  wrong  for  wrong.  It  consists  with  my  per- 
sonal knowledge,  that  in  one  case  where  the  abduction 
of  the  children  would  have  been  attended  with  every 
facility,  the  mother  was  withheld  from  attempting  it 
by  these  considerations,  and  I  have  no  doubt  the  same 
feelings  would  influence  many  women  against  such  a 
step,  even  with  a  consciousness  of  the  present  state  of 
the  law.  Why  then  should  it  be  supposed  that  the 
chances  of  abduction  would  be  increased  by  lessening 
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the  temptations  which  lead  to  it?  by  increasing  the 
protection  afforded  in  cases  of  injustice?  by  making 
it  possible  to  obtain  by  fair  and  equitable  means  what 
hitherto  could  only  be  achieved  by  stratagem  or  vio- 
lence ?  by  creating  a  power  of  control  which  would 
henceforth  make  it  unnecessary ^  as  well  as  rash  and  im- 
prudent, for  mothers  to  resort  to  such  methods  for 
securing  intercourse  with  their  children  ?  I  believe  the 
exact  contrary  of  what  is  thus  boldly  asserted.  I  believe 
that  not  only  the  temptation  to  abduct  the  infant 
would  be  in  a  great  measure  obviated  by  such  a  meas- 
ure ;  but  that  the  just  authority  of  the  husband  could 
by  these  means  be  still  exerted  over  a  separated  wife. 
As  it  would  be  her  interest,  if  she  really  cared  for  her 
children,  to  watch  her  conduct,  on  the  proof  of  the 
blamelessness  of  which  her  claim  to  access  was  to  de- 
pend ;  so  it  would  be  her  interest  to  make  any  personal 
sacrifice,  to  comply  with  any  expressed  desire  on  the 
part  of  the  father  of  those  children. 

What  was  the  state  of  facts  in  a  case  already  referred 
to — the  case  of  Mrs.  Greenhill  ?  As  long  as  the 
young  wife  imagined  her  appeal  could  be  favorably 
answered  in  the  courts;  as  long  as  she  believed  her 
access  to,  or  remaining  with  her  children,  was  a  thing 
subject  to  legal  control,  and  conditional  on  circum- 
stances, she  made  every  offer  which  anxiety  could  sug- 
gest :  she  expressed  herself  willing  to  obey  any  injunc- 
tions, to  submit  to  any  restrictions,  to  live  in  any  part 
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of  England  her  husband  might  prescribe,  or  to  remain 
with  her  own  mother,  at  whose  house  he  should  visit 
the  children  as  often  as  he  pleased.  It  was  not  until  in 
Judge's  Chambers,  in  the  Court  of  King's  Bench,  and 
in  the  Court  of  Chancery,  the  claim  of  the  innocent 
party  had  been  rejected,  and  the  right  of  the  guilty 
party  confirmed:  it  was  not  until  her  husband  had  ob- 
tained a  writ  of  attachment,  or  sentence  of  imprison- 
ment for  contempt  of  court  against  her ;  that  bewildered 
by  the  palpable  injustice  of  those  decisions,  and  insti- 
gated by  the  energy  of  despair,  she  fled  from  England 
taking  her  children  with  her.  Can  any  one  doubt  that 
had  the  power  of  control  existed,  as  it  was  supposed  to 
exist,  the  abduction  would  not  have  taken  place  ?  Can 
any  one,  who  is  not  blinded  by  obstinacy  and  prejudice, 
refuse  to  believe  that  the  probable  results  of  a  more  favor- 
able and  just  decision,  under  such  a  power  of  control, 
would  have  been  the  avoidance  of  a  great  public  scandal; 
the  submission  of  the  separated  mother  to  a  partial  au- 
thority on  the  part  of  the  father  of  her  children;  the 
residence  of  those  children  among  their  natural  rela- 
tives in  their  own  country ;  and  perhaps  (for  such  con- 
nections as  the  one  formed  by  Mr.  Greenhill  are  not  very 
lasting),  the  eventual  reconciliation  of  husband  and 
wife,  and  a  mutual  guardianship  of  their  mutual  off- 
spring. Was  not,  in  short,  the  abduction  of  those  chil- 
dren caused  by  the  want  of  that  very  power  which  it  is 
urged  will  give  rise  to  abductions  ?  and  it  is  not  equally 
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unfair  and  absurd  to  persist  in  inventing  results  for  im- 
aginary eases,  which  the  results  in  real  instances  ex- 
actly contradict  ? 

Moreover,  there  is  no  sort  of  reason  why  security 
should  not  be  given,  on  the  part  of  the  woman,  that 
no  attempt  should  be  made  to  remove  the  children 
from  the  custody  in  which  they  might  be  placed.  It 
is  the  custom  in  the  higher  ranks  of  society,  when  a 
separation  takes  place,  for  relatives  to  become  secu- 
rities against  the  husband's  future  liability  for  the 
wife's  debts,  after  a  proper  provision  has  been  assigned 
her  ;  and  it  is  to  be  presumed  that  some  sort  of 
control  is  exerted  on  the  part  of  these  relatives,  and 
that  the  wife  considers  herself  bound  in  honor  to  them 
not  to  incur  debts  for  which  they  have  thus  become 
answerable  :  why  should  not  some  plan  of  this  sort  be 
adopted  also  with  regard  to  the  children,  and  the  wife 
be  bound  by  her  securities  in  the  same  way?  We  have 
no  right  to  assume  that  this  check  would  be  insuf- 
ficient to  prevent  a  mother  from  abducting  her  child  : 
the  Bill  is  intended  to  benefit  virtuous  wives  suffering 
under  unjust  exclusion,  and  such  women  are  not  to  be 
expected  to  shew  such  an  utter  dereliction  of  moral 
principle,  as  to  make  it  impossible  to  bind  them  in  this 
respect.  One  of  the  questions  of  the  court  might  be, 
"What  security  can  you  give,  that  access,  if  permitted, 
will  not  be  abused  by  an  attempt  to  carry  off  the  chil- 
dren?" Though,  as  I  have  before  said,  if  the  court  can 
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now  make  the  mother's  access  to  children  in  its  warden- 
ship  safe  and  easy,  it  is  natural  to  suppose  that  it  could, 
with  equal  facility  and  safety,  make  arrangements  for 
the  same  liberty,  under  the  new  power  of  protection, 
if  once  established. 

IV.  But,  say  the  objectors,  we  do  not  admit  that  vir- 
tuous and  ill-used  wives  alone  will  claim  and  obtain 
access  :  on  the  contrary,  we  believe  that  this  Bill  will 
create  "direct  temptation  and  opportunities 
FOR  perjury;"  that  the  extent  of  false  swearing  in 
the  necessary  affidavits  will  be  perfectly  frightful,  and 
that  by  means  of  such  affidavits  women  of  the  worst 
conduct,  but  who  have  not  been  publicly  convicted 
of  sin,  will  be  enabled  to  appeal,  and  perhaps  suc- 
ceed in  their  appeal,  for  access  to  their  children. 

This  objection  is,  at  first  sight,  the  most  difficult  of 
all  to  get  over ;  because  no  one  can  absolutely  contra- 
dict it :  no  one  can  deny  but  that  perjury  may  occur ; 
that  there  is  a  possibility  of  its  occurring ;  and  a  bare 
possibility  of  its  succeeding.  But  why  is  this  argument 
applied  only  to  the  legal  appeal  of  a  separated  mother, 
when,  if  it  has  any  force,  it  equally  applies  to  all  legal 
appeals ;  to  every  case  that  can  be  brought  before  a 
legal  tribunal  ?  It  is  possible  that  the  concurrent  testi- 
mony of  several  perjured  witnesses  may  establish  a 
forged  will;  it  is  possible  that  several  persons  might 
falsely  swear  to  an  alibi  in  a  case  of  burglary,  and  so 
acquit  the  housebreaker ;  it  is  possible,  (as  Lord  Broug- 
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ham  observed,)  that  a  woman's  character  may  be  falsely 
sworn  away  by  collusion  between  her  husband  and  sup- 
posed paramour ;  it  is  possible  that  a  man  shall  swear, 
and  get  others  to  swear,  that  a  certain  sum  of  money 
is  owing  to  him  which  never  was  due,  in  order  to  cause 
the  supposed  debtor  to  be  cast  into  prison.  It  is  pos- 
sible that  the  heirs  of  an  eccentric  man  shall  falsely 
swear,  and  get  his  servants  to  swear,  that  he  is  insane ; 
and  invent  instances  of  his  insanity.  All  these  things 
are  possible;  and  in  rare  instances  it  is  to  be  feared  that 
all  these  things  have  been  done ;  (though  not  even  in 
those  rare  instances  always  with  success:)  but  be- 
cause they  are  possible,  are  men  to  desist  from  appeals 
to  legal  tribunals  ?  or  are  those  who  are  really  injured 
to  be  prevented  from  appealing,  lest  their  case  be 
founded  on  falsehood?  Is  the  distribution  of  human 
justice  to  be  at  an  end,  because  the  judges  are  not  like 
the  all-seeing  God,  ("to  whom  all  hearts  be  open,") 
but  are  obliged  to  make  the  best  use  they  can  of  im- 
perfect means  towards  the  discovery  of  truth,  and  estab- 
lishing of  rights  ?  How  palpably  absurd  would  it  seem 
if  a  man  were  to  argue,  that  as  he  knew  for  a  cer- 
tainty that  a  thief  had  been  acquitted,  (either  by  a 
flaw  in  the  indictment,  a  defect  of  legal  proof,  or  the 
false  swearing  of  his  companions,)  he  was  of  opinion 
that  it  would  be  better,  safer,  and  more  according  to 
justice,  that  all  persons  accused  of  theft  should  be 
hung  without  trial,  to  avoid  the  future  possibility  of 
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one  who  was  guilty  escaping  that  punishment?  Yet 
this  is  precisely  the  same  argument,  in  a  different  form, 
which  is  gravely  listened  to  and  considered,  when  it  is 
affirmed  that  it  would  be  better  that  all  women  should 
suffer  without  redress,  than  run  the  chance  of  a  bad 
woman  obtaining  access  by  perjury.  The  expectation  of 
this  great  and  difficult  sin  being  committed,  is  not 
borne  out  by  experience  of  the  past;  the  recorded 
cases  of  appeal  having  been  those  of  women  against 
whom  their  husbands  advanced  no  shadow  of  accusa- 
tion, and  where  consequently  there  was  no  necessity 
or  chance  of  false  swearing,  the  wives  being  precisely 
what  they  represented  themselves  to  be;  viz.  inno- 
cent and  unjustly  oppressed.  And  as  I  have  already 
shewn,  the  experience  of  the  past  is  a  better  guide  for 
the  future,  than  lawyers  will  allow,  because,  though 
adverse  decisions  were  given  at  intervals,  all  women 
still  believed  they  had  power  to  appeal,  and  continued 
in  ignorance  of  the  grounds  on  which  those  decisions 
were  made. 

Successful  perjury  is  by  no  means  a  common  thing, 
especially  where  it  is  necessary  to  bribe  other  persons 
also  to  perjure  themselves;  there  is  generally  some 
discrepancy  or  contradiction  in  statements  made  with 
the  cowardice  or  desperation  of  vice,  which  betrays  the 
party  engaged  in  such  an  attempt ;  or  some  key-stone 
of  evidence  is  forgotten,  for  want  of  which  the  whole 
edifice  of  falsehood  crumbles  into  ruin.  But,  success- 
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ful  or  unsuccessful,  there  is  no  greater  chance  of  per- 
jury in  the  cases  which  would  come  under  the  Infant 
Custody  Bill  than  in  any  other  disputed  legal  matter 
(unless,  indeed,  we  are  called  upon  to  believe  that  utter 
recklessness,  irreligion,  and  false  swearing,  abound 
more  among  educated  women  than  any  other  class  of 
her  Majesty's  subjects).  Consequently  the  same  means, 
neither  more  nor  less,  which  are  used  to  discover  and 
decide  the  truth  in  other  cases,  are  at  the  option  of  the 
Judge  who  is  called  upon  to  award  or  withhold  on  cer- 
tain grounds  a  mother's  right  of  access  to  her  children. 

It  has,  I  know,  been  the  opinion  of  some,  that  the 
most  simple  and  efficient  guard  against  the  possibility 
of  an  unworthy  woman  obtaining,  by  dint  of  perjury, 
the  boon  intended  for  the  innocent,  would  be  to  con- 
fine the  relief  proposed  by  the  new  measure  of  protec- 
tion, to  such  women  as  have  been  able  to  obtain  a  ver- 
dict of  divorce  against  their  husbands  for  adultery  or 
cruelty  in  the  Ecclesiastical  Courts;  and  certainly  it 
would  be  well  if  such  women  were  entitled  as  a  matter 
of  course  to  that  relief  which  in  other  cases  should  be 
a  matter  of  consideration.  But  to  bar  all  separated  wives 
from  relief  who  have  not  obtained  this  divorce  a  mensa 
et  thoro,  would  be  to  deny  justice  to  the  great  majority 
of  women  in  that  position.  Among  the  five  recorded 
cases  quoted  by  Serjeant  Talfourd,  as  proofs  of  the 
gross  hardship  and  injustice  of  the  law,  there  was  only 
one  woman  who  had  divorced  her  husband ;  the  rest 


were  separated  "by  mutual  consent,"  as  it  is  termed, 
or  had  been  deserted.  The  difficulties  which  are  pre- 
sumed, and  asserted  to  exist,  when  the  husband  desires 
to  give  legal  proof  of  the  infidelity  of  the  wife,  are  ob- 
viously increased  a  hundred-fold,  when  it  is  the  wife 
who  desires  to  give  legal  proof  of  the  infidelity  of  the 
husband;  for  whereas  the  misconduct  of  the  wife  is 
acted  in  her  own  home,  under  the  watchful  notice  of 
her  own  household,  and  witnesses  may  be  found  to 
prove  her  guilty  (if  she  be  guilty)  under  the  very  roof 
that  shelters  her ;  the  misconduct  of  the  husband  may 
be  perfectly  free  from  observation,  and  impossible  to 
obtain  evidence  of ;  a  woman  cannot  dog  or  trace  her 
husband's  foot-steps  when  he  leaves  his  home,  nor 
can  she  (even  did  the  torments  of  jealousy  tempt  her 
to  such  baseness)  send  menials  to  watch  the  haunts  of 
pleasure  where  she  presumes  he  may  be;  or  obtain 
proof  (without  the  greatest  difficulty)  from  those  who 
surround  the  partner  of  his  guilt.  The  wife  of  a  truly 
honorable  and  anxious  husband  can  hardly  have  a 
lover,  but  sooner  or  later  the  husband  shall  be  made 
aware  of  her  crime,  and  put  in  possession  of  proofs 
which  will  avail  as  legal  evidence;  but  the  husband 
himself  may  keep  a  mistress,  or  indulge  in  coarser  in- 
constancy, and  the  wife  (though  morally  certain  of 
the  fact)  be  yet  utterly  unable  to  produce  witnesses 
to  prove  it.  In  cases  of  cruelty,  the  chances  are  still  less 
in  favour  of  the  woman  obtaining  the  divorce  sought 
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by  her;  for  the  law,  to  guard  against  the  reception  of 
frivolous  and  vexatious  complaints,  requires  very  strong 
evidence  of  the  husband's  cruelty,  and  that  it  should  be 
cruelty  such  as  may  be  supposed  **to  endanger  life  or 
limb;"  which  (as  few  men  offer  personal  violence  to 
their  wives  in  the  presence  of  by-standers,  and  her 
own  single  evidence  is  of  no  avail,)  generally  fails  of 
absolute  proof.  Add  to  this  the  absurd  law  of  condona- 
tion, which  takes  away  from  the  woman  who  has  for- 
given acts  of  cruelty  and  returned  home,  the  power  of 
complaining  of  them  afterwards ;  and  there  is  scarcely 
a  chance  of  such  divorce  left ;  for  I  suppose  nine 
women  in  ten,  struggling  against  their  resentment  or 
terror  of  a  violent  husband  for  the  sake  of  their  children 
and  reputation,  do,  at  the  entreaty  of  the  husband, 
or  by  the  advice  of  friends,  return  to  their  homes 
after  complaints  of  cruelty,  and  so  condone  the  past.  On 
these  accounts  it  would  be  very  hard  and  very  unfair  to 
confine  relief  to  those  who  had  been  enabled,  by  concur- 
rent circumstances,  to  obtain  a  legal  verdict  against  their 
husbands. 

And  here  I  cannot  help  remarking,  that  the  virtuous 
horror  and  indignation  expressed  at  the  bare  possibility 
of  an  unworthy  and  ill  conducted  woman  obtaining  ac- 
cess to  her  children,  forms  rather  a  curious  contrast  to 
the  eager  bitterness  with  which  the  general  right  is  up- 
held, which  gives  a  worthless  and  ill-conducted  man  the 
entire  custody  of  his  children.  The  idea  that  a  sinful 
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mother  should  be  allowed  to  look  upon,  speak  to,  or  ca- 
ress the  children  of  an  injured  husband,  was  monstrous, 
was  incredible,  and  called  forth  eloquent  and  proud  re- 
bukes on  the  occasion  of  the  discussion  of  the  Bill :  but 
the  idea  that  a  sinful  father  should  in  any  way  be  inter- 
fered with,  or  prevented  from  disposing  of  his  children 
as  best  suited  his  vengeance  or  his  caprice,  was  quite  in- 
comprehensible to  the  defenders  of  his  ''right''  Truly 
this  is  straining  at  a  gnat  and  swallowing  a  camel ;  to 
be  so  outrageously  shocked  at  the  sinful  female  parent 
seeing  her  child  at  chance  intervals,  and  to  be  perfectly 
contented  that  the  sinful  male  parent  should  live  with 
it,  have  authority  over  it,  and  never  part  from  its  so- 
ciety !  Verily,  it  is  even  justice,  which  provides  that  the 
weak  party  who  has  erred,  shall  forfeit  every  claim  of 
nature,  and  be  held  to  contaminate  her  child  even  by 
looks  and  words;  and  the  strong  party  who  has  erred, 
shall  have  precisely  the  same  enjoyment  of  rights  and 
privileges  as  before !  Vice,  in  the  shape  of  the  miserable 
and  degraded  mother,  is  viewed  with  stern  and  merci- 
less abhorrence ;  but  vice,  in  the  shape  of  the  husband's 
mistress,  is  contemplated  with  indulgence,  and  made 
welcome  to  such  share  of  the  young  child's  society  as  the 
father  may  allow,  which,  as  we  have  seen  in  at  least 
one  instance,  was  the  entire  charge  of  his  wife's  infant. 
Let  those  who  sounded  this  false  flourish  of  trumpets 
as  an  alarum  or  warning  of  what  might  he,  (by  chance, 
and  through  successful  perjury,)  contrived  under  the 


altered  law ;  consider  what  is  and  has  been  done  in  the 
open  face  of  day,  under  the  law  as  it  now  stands.  Let  them 
set  against  the  hazard  of  some  bad  woman  obtaining  ac- 
cess, the  estabhshed  certainty,  that  bad  fathers  have 
wrested  their  children  from  blameless  wives,  to  force  a 
disposition  of  property  in  their  own  favour,  or  to  gratify 
a  brutal  spirit  of  vengeance;  that  to  a  blameless  mother, 
her  diseased  and  dying  child  has  been  refused ;  that  from 
a  blameless  mother's  care  her  innocent  offspring  has  been 
transferred  to  the  home  of  a  wanton.  Let  them  set  this 
proved  and  recorded  certainty  against  the  imaginary  and 
invented  chance,  and  I  think  even  the  loudest  among  the 
class  of  objectors  will  scarcely  persist  in  affirming  that 
the  opportunity  afforded  for  perjury  (in  this,  as  in  all 
other  legal  evidence,)  should  be  deemed  a  valid  ground 
of  opposition  to  the  Infant's  Custody  Bill.  The  outcry 
on  this  point  is  of  the  same  nature  as  that  which  was 
raised  upon  the  possibility  of  fathers  who  might  resist 
the  law  being  imprisoned  for  contempt.  It  was  thought 
frightful  and  atrocious  that  a  father  should  undergo  such 
a  sentence ;  but  the  fact  that  the  mother  at  present  is  the 
person  liable  to  imprisonment  for  refusing  to  give  up  her 
children,  was  quietly  passed  over,  as  if  it  did  not  signify 
what  injustice  she  endured.  A  petition  was  then  before 
the  House  of  Commons  from  Mrs.  Greenhill,  whose  hus- 
band obtained  against  her  a  writ  of  attachment,  or  sen- 
tence of  imprisonment,  for  refusing  to  give  up  her  three 
female  infants  after  the  discovery  of  his  illicit  connection ; 
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and  a  sentence  of  the  same  nature  had  been  passed  on 
another  woman  the  day  the  Greenhill  case  was  decided. 

The  two  last  objections — namely,  that  the  relief  af- 
forded by  such  a  measure  of  protection  will  render 
RECONCILIATION  LESS  PROBABLE ;  and  that  the  enforce- 
ment of  access  would  interfere  with  the  guidance  and 
education  of  the  children — may  be  dealt  with  more 
briefly. 

The  assertion  that  it  would  render  reconciliations  less 
probable,  is  an  assertion  and  nothing  more.  It  is  in  fact 
affirming,  that  a  woman  is  more  likely  to  be  smoothed  in- 
to a  gentler  state  of  feeling  by  extreme  ill  usage,  than  by 
obtaining  partial  justice ;  that  while  her  husband  grinds 
her  to  the  dust,  and  inflicts  upon  her  the  heaviest  of  hu- 
man sorrows,  (to  wit,  the  loss  of  her  children,)  she  is 
more  likely  to  wish  to  return  to  him  than  when  he  shews 
compelled  mercy.  Granting  that  this  were  so ;  granting 
that  in  some  cases,  by  inflicting  a  certain  degree  of  ex- 
treme misery  on  a  woman,  she  would  be  brought  to  yield 
and  return,  (as  by  the  application  of  the  rack  in  former 
days,  a  prisoner  might  be  brought  to  yield  and  confess,) 
how  does  that  further  the  prospect  of  a  reconciliation 
unless  the  husband  also  shared  in  the  wish  that  she 
should  return  ?  What  motive  would  there  be  in  some  of 
the  cases  contemplated  by  the  Infant  Custody  Bill,  to 
induce  him  to  share  in  that  wish.?  As  the  law  stands,  he 
has  the  power,  first,  to  take  a  mistress ;  secondly,  to  put 
his  wife  away ;  and,  thirdly,  to  claim  and  take  posses- 
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sion  of  his  children.  Having  arranged  all  this  as  best 
suits  him,  without  interference  or  obstacle,  where  is  the 
argument  that  should  make  him  reverse  his  plans  and 
take  back  the  wife  of  whom  he  has  got  rid  ?  He  suffers 
neither  sorrow  nor  inconvenience  from  the  state  of 
things ;  on  the  contrary,  he  is  in  every  point  following 
out  his  own  inclination  ;  why  should  he  yield  ?  This  is 
one  class  of  separated  husbands,  with  whom  recon- 
ciliation would  not  be  a  whit  the  more  probable  because 
the  woman  was  denied  legal  redress. 

The  other  class  would  be  those  husbands  who  more 
closely  followed  the  argument  of  the  objectors;  and 
actually  considered  the  custody  of  their  children  as  a 
means  and  instrument  in  their  hands ;  as  an  inducement 
to  the  wife  to  return  to  her  home,  however  unhappy;  as 
a  pledge,  the  forfeiture  of  which  can  be  held  in  terrorem 
over  her  to  prevent  her  resisting  any  violence  or  any 
insult.  With  women  of  a  weak  and  timid  disposition,  or 
of  an  irresolute  and  passionate  spirit,  joined  with  strong 
affections,  this  might  succeed;  and  if  by  reconciliation 
be  meant  simply  the  return  of  a  woman  to  her  husband's 
house,  there  is  no  doubt  it  might  be  effected  in  many 
instances;  though  in  others,  where  the  woman  shewed 
more  fortitude  and  nobleness,  and  at  the  same  time  more 
steady  resistance  of  wrong,  this  permission  by  law  to 
rack  the  heart  instead  of  the  body,  would  be  found  utterly 
to  fail  of  its  purpose.  But  the  question  is,  on  what 
principle  the  legislature  should  give  a  man  this  power 
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to  torment;  this  power  to  say  to  his  wife  "You  shall 
bear  blows,  you  shall  bear  inconstancy,  you  shall  give 
up  property,  you  shall  endure  insult,  and  yet  you  shall 
continue  to  live  under  my  roof,  or  else  I  will  take  your 
children,  and  you  shall  never  see  them  more"?  Or,  on 
what  principle,  if  his  victim  leaves  him,  he  is  to  say  with 
hard  and  insolent  triumph,  "She  shall  return  to  her 
home,  or  weep  her  heart  out;  I  make  no  promise — I 
admit  no  man's  right  to  interfere — I  care  not  what  truth 
there  may  be  in  her  complaints  of  my  conduct;  all  I  say 
is,  that  either  she  shall  return,  or  she  shall  never  again 
see  or  hear  of  her  children."  Can  the  return  under  such 
circumstances  be  deemed  a  "reconciliation,"  or  even  a 
voluntary  and  spontaneous  act? 

That  reconciliations  do  occasionally  take  place  be- 
tween separated  couples,  and  that  many  more  would 
take  place  were  it  not  for  false  shame  or  false  pride  on  the 
part  of  one  or  other  of  the  separated  parties,  and  the 
eternal  interference  of  friends  and  relations,  is  very  true. 
But  it  is  greatly  to  be  doubted  that  any  of  these  are  such 
cases  as  would  come  under  the  Infant  Custody  Bill;  or,  if 
they  were,  that  reconciliation  would  be  less  probable, 
because  one  of  the  preliminary  steps  towards  cessation 
of  hostilities  was  already  taken,  in  the  partial  admission 
of  the  mother  to  her  child's  society.  This  objection  is 
founded  on  the  notion  that  if  a  woman  could  see  her 
children  without  returning  to  her  husband,  it  would  not 
be  ivorih  her  while  to  return ;  but  this  is  an  argument 
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based  on  very  false  notions  of  the  degree  and  strength  of 
a  mother's  love.  To  be  allowed  to  see  a  little  child  occa- 
sionally, and  be  satisfied  that  it  was  apparently  doing 
well,  might  satisfy  2i  father,  because,  at  the  best  he  does 
little  more  in  his  own  home :  but  no  woman  who  could  be 
with  her  children,  would  be  content  merely  to  see  them : 
the  permission  to  visit  them  might  be  an  indulgence  and 
relief  in  comparison  of  being  utterly  excluded,  but  it 
never  could  be  held  to  be  the  same  thing  as  living  with 
them.  Sir  Edward  Sugden,  in  his  masterly,  though  some- 
what lawyer-like  speech,  in  opposition  to  the  Bill,  admit- 
ted that  "he  believed  men  had  very  little  notion  of  the 
intensity  of  a  woman's  affection  for  her  children;"  and 
certainly  they  could  not  shew  more  ignorance  of  its  in- 
tensity than  in  the  argument  before  us;  making  it  appear 
one  and  the  same  thing,  whether  a  mother  obtained 
leave  to  visit  her  offspring  so  many  times  a  year,  or  dwelt 
with  them  all  the  year  round.  A  man  would  be  very  much 
astonished  if  he  were  told  of  a  young  wife  to  whom  he 
was  deeply  and  devotedly  attached,  who  was  devotedly 
attached  to  him,  and  who  could  receive  from  no  other 
human  being  the  same  degree  of  mingled  love  and  pro- 
tection as  from  himself;  that  it  must  be  just  the  same  to 
him  whether  he  obtained  permission  to  see  her  a  dozen 
times  a  year,  or  took  her  home  to  his  house;  and  therefore, 
under  certain  conditions  of  difficulty,  it  was  more  than 
probable  he  would  not  press  his  right  to  take  her  home. 
Yet  this  is  the  argument  on  which  the  lessened  proba- 
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bility  of  reconciliation  is  founded :  a  man  cannot  love  his 
wife  better  than  a  mother  loves  her  child;  not  though  he 
felt  for  her  every  sentiment  of  esteem,  respect,  tender- 
ness, and  admiration,  which  ever  combined  to  give  root 
to  strong  attachment.  Neither  man  nor  woman  will  be 
easily  contented  with  a  small  portion  of  the  society  of 
those  they  love;  witness  the  rashness,  the  risks,  the  mad 
follies  committed,  and  the  dangers  run,  in  illicit  connec- 
tions, where  less  apparent  intimacy  and  frequency  of 
communication  might  save  both  parties  from  suspicion. 
The  human  heart  is  too  fervent,  there  is  too  much  crav- 
ing in  its  love,  to  bear  patiently  this  meting  and  measur- 
ing out  of  hours;  and  for  this  reason,  though  a  woman 
might  thankfully  and  readily  accept  as  a  boon  such  inter- 
course with  her  children  as  the  intervention  of  the  law 
could  give,  the  temptation  and  possibility  of  a  return  to 
the  home  which  was  theirs  would  remain  as  strong  as 
ever;  nay,  I  do  not  think  I  speak  in  ignorance  of  feminine 
feeling,  when  I  say  it  would  be  stronger  than  ever;  for  an 
irrevocable  parting  may  have  a  power  like  that  of  death, 
gradually  to  cause  the  object  of  regret  to  fade  into  a 
vague  and  painful  dream;  but  the  love  whose  memory  is 
constantly  refreshed  by  partial  hope  and  partial  com- 
munication, will  yearn  for  something  more;  and  the 
woman  must  be  of  a  very  stern  character,  or  a  very  cold 
nature,  who,  seeing  her  children  occasionally,  would  not 
consider  within  herself  what  obstacles  existed  to  her  re- 
turn, and  what  was  their  weight ;  or  whose  thoughts. 
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while  in  her  infants'  presence,  did  not  occasionally 
wander  back  to  the  days  when  those  children  (now  a 
source  of  bitter  warfare,)  were  the  bond  of  mutual  inter- 
est and  affection  between  her  and  her  husband — a  bond 
which  God  has  willed  shall  remain  unbroken  and  per- 
petual, amid  all  the  strife  of  hearts,  and  the  ruin  of 
destinies,  which  the  sin  of  man  or  the  sin  of  woman  may 
entail.  So  thinking,  and  so  feeling,  (as  it  is  natural  to  sup- 
pose she  would  think  and  feel,)  can  any  one  believe  that 
where  reconciliation  was  possible  it  would  not  take  place? 
and  where  circumstances  made  it  impossible,  can  any 
one  think  it  just  that  a  man  should  have  a  right  to  angle 
for  his  wife's  return,  (under  any,  the  most  revolting  cir- 
cumstances,) by  the  power  of  retaining  and  dividing 
her  from  her  children? 

VI.  The  last  objection,  (and  also,  I  think,  the  one  that 
has  least  shadow  of  justice,)  is,  that  the  enforcement  of  ac- 
cess would  so  DISTURB  THE  EDUCATION  OF  THE  CHILDREN 

under  the  husband's  superintendence,  that  it  would  be 
impossible  for  him  to  carry  it  on  properly.  This  is  at  once 
assuming  that  the  permission  of  access  will  be  abused ; 
that  it  will  be  obtained  by  an  unworthy  woman ;  that 
the  mother  will  not  have  any  true  affection  for  her  chil- 
dren, but  only  hatred  of  her  husband.  In  short,  it  is  beg- 
ging the  whole  question,  and  considering  the  relief  in- 
tended for  virtuous  wives  with  profligate  husbands,  as 
an  indulgence  invented  for  profligate  and  ill-conducted 
wives  with  just  husbands;  it  is  considering  the  relief  in- 


tended  to  be  granted  at  the  discretion  of  the  court,  after 
a  careful  review  of  the  whole  circumstances  of  the  case, 
as  a  relief  rashly,  blindly,  and  stupidly  allowed,  without 
any  reference  to  such  discretion. 

For  how  otherwise,  except  by  thus  begging  the  ques- 
tion, can  it  in  any  way  be  expected  that  the  visits  of  the 
mother  should  be  injurious?  It  is  urged  that  she  will  en- 
deavour to  justify  herself  to  her  children  at  the  expense 
of  her  husband;  but  what  necessity  is  there  of  any  justi- 
fication, unless  it  is  presupposed,  on  the  other  hand,  that 
the  husband  takes  advantage  of  his  more  full  communion 
with  his  infants  to  abuse  and  set  them  against  his  wife? 
And,  even  were  this  the  conduct  persued  by  the  father, 
it  does  not  follow  that  the  mother  would  either  need  jus- 
tification in  their  eyes,  or  that  she  would  be  at  once  so 
base  and  so  foolish  as  to  endeavour  to  cause  hatred  to 
spring  up  in  their  hearts  towards  the  father  on  whom 
they  depend  and  to  whom  they  owe  obedience.  It  would 
be  impossible  to  explain  to  children  of  a  tender  age  the 
circumstances  of  a  family  quarrel;  no  woman  would  be 
mad  enough  to  attempt  it,  knowing  that  the  only  effect 
must  be  to  shake  and  unsettle  their  minds  on  the  great 
principle  of  parental  duty,  without  giving  her  any  ad- 
vantage in  their  affections,  which  an  hour's  persuasion 
and  reasoning  from  their  other  parent  might  not  equally 
undo.  Besides,  it  is  not  only  probable,  but  natural,  that 
in  some  cases  a  woman  may  heartily  and  sincerely  desire 
that  her  children  may  love  their  father,  although  she  be 


separated  from  him.  A  woman  of  a  proud  and  jealous  dis- 
position may  part  from  her  husband  for  his  inconstancy, 
but  his  inconstancy  will  not  appear  to  her  a  bar  to  his 
children's  affection.  Many  women,  who  have  separated 
rashly  and  passionately,  or  who  have  been  "put  away" 
by  their  husbands,  would  in  their  secret  hearts  be  glad  of 
an  opportunity  to  return;  and  these  women  are  far  more 
likely  to  endeavour  to  impress  their  children  with  such 
notions  as  they  may  wish  repeated  to  the  husband,  than 
to  say  any  thing  in  his  disparagement.  As  to  the  moth- 
er's "justification,"  she  is  very  unlikely,  as  I  have  said,  to 
need  one;  there  is  so  strong  an  instinct  of  affection  im- 
planted by  God  in  the  young  child's  heart,  towards  the  be- 
ing who  has  watched  over  his  helpless  infancy,  that  the 
difficulty  is  to  be  found,  not  in  justifying  a  mother  in  his 
eyes,  or  preserving  a  due  share  of  fondness  for  her;  but, 
on  the  contrary,  in  any  ways  degrading  or  bringing  him 
to  dislike  or  forget  her.  You  may  teach  a  child  that  his 
mother  is  an  object  of  contempt  or  hatred  to  those  around 
him;  he  will  feel  and  know  it  as  it  were  by  instinct,  for 
children  are  most  accurate  observers.  You  may  teach  him 
to  hush  his  little  voice  to  a  whisper  when  he  utters  her  for- 
bidden name,  or  never  to  pronounce  it;  for  this  is  only  an 
effort  of  his  half -matured  reason  to  show  submission  and 
compliance  to  those  in  authority  over  him;  but  Nature's 
great  instinct  will  remain  nevertheless  strong  and  un- 
changeable, except  in  rare  instances.  He  will  love  and 
honor  his  mother;  he  will  sometimes  wonder  at  her  ab- 


sence,  and  sometimes  pine  for  her  return ;  he  will  com- 
prehend that  she  is  the  subject  of  vehement  displeasure, 
without  comprehending  that  she  has  deserved  it ;  he  will 
perceive  that  there  is  "a  quarrel;  but  nothing  wherefore." 

There  is  another  very  strong  plea  in  answer  to  this 
argument  that  the  mother's  visits  and  influence  will  dis- 
turb and  set  aside  the  principles  of  education  implanted 
by  the  father :  and  that  is,  that  as  the  father's  custody  is 
seldom  or  ever  real,  as  the  child,  though  nominally  in  its 
father's  possession,  and  under  his  authority,  is  almost 
always  of  necessity  confided  to  a  third  party,  (and  all  the 
recorded  instances  shew  this  to  have  been  done,)  the 
mother's  visits,  in  fact,  would  not  interfere  a  bit  more 
with  the  child's  education,  than  the  visits  of  the  father. 
But  as  this  matter  of  nominal  and  fictitious  custody,  on 
the  part  of  the  father,  is  elsewhere  alluded  to  in  my  letter, 
I  shall  not  here  dwell  upon  it;  conceiving  that  enough 
has  been  said  relative  to  an  objection  whose  only  force 
consists  in  assuming,  that  the  court  in  which  the  power 
of  protection  may  be  vested  will  grant  access  to  women 
grossly,  basely,  and  revengefully  disposed;  slanderers 
of  their  husbands,  and  selfishly  careless  of  the  real  inter- 
ests and  improvement  of  their  children. 

I  have,  as  far  as  lies  in  my  power,  pointed  out  what  I 
conceive  to  be  the  unsoundness  and  injustice  of  all  the 
principal  objections  urged  against  the  spirit  of  the  In- 
fant Custody  Bill;  leaving  its  technicalities  to  be  dealt 
with  by  others;  and  I  shall  now  entreat  your  Lordship's 
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further  attention  to  a  few  brief  observations  on  a  very 
singular  attempt  at  opposition  to  the  Bill;  founded 
neither  on  a  fair  remonstrance  against  its  probable  re- 
sults, nor  a  fair  enquiry  into  its  defects  as  a  practical 
measure;  but  simply  on  grounds  of  abuse  of  certain  in- 
dividuals, and  more  especially  of  the  framer  and  origi- 
nator of  the  measure  introduced  last  session. 

While  the  Bill  was  in  progress,  and  before  it  had  been 
brought  up  to  the  House  of  Lords,  a  pamphlet  in  op- 
position to  it,  containing  about  an  equal  portion  of  invec- 
tive and  argument,  was  sent  round  to  the  members  of 
that  assembly.  It  was  entitled  "An  Exposure"  of  the 
immoral  tendency  of  the  Bill;  and  the  author  modestly 
wound  up  with  a  sentence  expressing  his  hope  that  the 
House  of  Lords  would  reject  the  measure  in  spite  of  its 
having  been  passed  by  large  majorities  in  the  Lower 
House;  as,  by  seeing  his  pamphlet  carefully  forwarded 
to  all  the  Peers,  he  had  left  them  ''no  excuse''  for  decid- 
ing as  foolishly  as  the  Commons. 

Apparently  however,  even  the  author  himself  enter- 
tained very  strong  doubts  as  to  the  Peers  availing  them- 
selves of  the  advantage  over  the  Commons,  afforded 
them  by  the  possession  of  his  pamphlet;  for  he  after- 
wards published  it  (with  the  addition  of  a  great  deal 
more  invective  and  personal  abuse)  in  a  periodical  jour- 
nal; where  it  lost  the  title  of  the  "Exposure,"  and,  like  a 
snake  in  summer,  casting  its  old  skin  for  a  new  one,  as- 
sumed the  respectable  garb  of  "A  Review"  of  the  speeches 
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of  Mr.  Serjeant  Talfourd;  of  a  pamphlet  in  favour  of  the 
Bill,  privately  printed  and  circulated,  and  attributed  to 
the  Hon.  Mrs.  Norton;*  and  lastly  of  an  article  in  the 
Metropolitan,  which  the  writer  of  the  Exposure  also 
gave  to  Mrs.  Norton,  for  reasons  which  will  presently 
appear.  The  "Review"  of  these  different  subjects,  was 
published  in  the  British  and  Foreign  Quarterly;  said  to 
be  edited  by  one  of  the  sons  of  Mr.  C.  Kemble  (a  name 
which  it  is  new  to  find  even  in  remote  connection  with 
vulgarity,  bad  taste,  and  want  of  common  generosity 
and  gentlemanlike  feeling) .  However,  in  this  particular 
journal,  the  rechauffee  of  the  overlooked  pamphlet  was 
sent  forth  to  the  world,  and,  under  pretence  of  arguing 
the  general  merits  of  such  a  Measure  of  Protection  as 
was  proposed,  falsehood  and  slander,  expressed  in  the 
most  vehement  and  unmeasured  terms,  were  poured  forth 
upon  the  individuals  chosen  as  subjects  of  attack.  Those 
individuals  were  Mrs.  Norton  and  Serjeant  Talfourd: 
Mrs.  Norton,  on  the  supposition  that  she  had  been  the 
means  of  calling  the  learned  Serjeant's  attention  to  the 
state  of  the  law  relating  to  Infant  Custody;  and  Ser- 
jeant Talfourd,  on  the  supposition  that  his  Bill  was 
brought  forward  chiefly  with  reference  to  that  lady's  par- 
ticular case;  in  support  of  which  suppositions  the  author 


*  This  lady  published  a  letter,  ( in  contradiction  and  disproof  of  the  slan- 
ders connected  with  her  name  by  the  Reviewer, )  which  appeared  at  the  time 
in  most  of  the  Morning  Papers. 
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drew  a  very  ingenious  little  sketch  of  invented  and  com- 
bined circumstances,  which  he  denominated  "The  Sec- 
ret History  of  this  Bill." 

When  I  first  mentioned  my  intention  of  commenting 
on  this  professed  "Review," — I  was  earnestly  assured 
that  it  was  quite  unnecessary:  that  the  spiteful  vehe- 
mence, gross  personality,  and  childish  folly  of  the  greater 
part  of  the  argument,  would  of  itself  prevent  any  rea- 
sonable man  from  being  gulled  into  a  belief  of  the 
subjoined  statements;  that  Mrs.  Norton's  own  letter 
in  contradiction,  however  well  written,  was  ill-judged, 
inasmuch  as  it  called  attention  to  what  otherwise  would 
never  have  received  any  attention  at  all:  namely,  the 
article  alluded  to.  To  these  gratifying  assurances  I 
heartily  wish  I  could  have  said  "amen;"  but  experience 
has  convinced  me  that  there  is  no  falsehood  so  foolish, 
no  scandal  so  gross,  no  assertion  so  improbable,  that  it 
will  not  make  its  way  into  the  world  at  large,  and  receive 
a  credulous  and  confiding  welcome.  Whether  it  be  that 
human  nature,  conscious  of  its  own  weakness,  inclines 
always  to  an  easy  belief  in  errors,  or  whether  it  be  "that 
passion  for  hunting  something,"  observed  upon  by  one 
of  the  most  popular  writers  of  our  day,  and  which  leads 
us  to  indulge  eagerly  in  a  sort  of  moral  hunting  down  of 
a  given  object;  it  is  certain  that  so  far  from  a  false  and 
injurious  report  requiring  no  contradiction,  a  man  shall 
hardly  find  that  method  of  contradiction  which  shall  be 
strong  enough  to  counteract  its  effects.  Let  any  dis- 
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interested  spectator  watch  the  difference  of  feeling  with 
which  an  evil  report  and  its  disproof  (however  positively 
and  clearly  it  may  be  disproved)  are  received.  The  one 
is  heard  with  avidity,  with  boundless  and  unenquiring 
credulity,  and  with  something  which,  if  it  is  not  actually 
thankfulness  for  having  been  made  aware  of  so  much 
harm  of  a  fellow  creature,  is  very  near  akin  to  that  feel- 
ing. The  contradiction  is  received  sullenly,  suspiciously; 
occasionally  with  no  slight  degree  of  irritation,  as  though 
you  were  robbing  a  man  of  something  precious  that  be- 
longed to  him,  by  taking  away  his  belief  in  a  scandalous 
rumour.  A  thousand  questions  are  asked  with  a  view  to 
shake  the  testimony  of  the  disp rover;  the  most  ingenious 
and  insidious  cross-examinations  are  entered  into,  such 
as  would  do  credit  to  any  lawyer  at  the  bar,  in  the  hopes 
of  shewing  that  the  said  disprover  is  mistaken;  and  at 
length,  just  as  he  imagines  no  further  doubt  can  exist  of 
an  unfavourable  nature,  the  believer  bows  his  head  with 
an  unsatisfied  nod,  and  murmurs  that  "nevertheless  he 
had  it  on  good  authority;"  as  though  to  assert  his  right 
still  to  consider  "that  there  must  be  something  in  it." — 
No;  it  is  as  vain  to  imagine  contradiction  unnecessary, 
as  to  hope  that  it  can  ever  be  more  than  partially  success- 
ful; for,  (to  return  to  our  borrowed  simile,)  we  might  as 
well  attempt  to  whistle  back  a  pack  of  hounds,  as  to 
check  a  certain  portion  of  that  busy  crowd  called  "the 
world,"  in  full  cry  after  a  slander.  But  there  are  just  men 
among  us,  as  well  as  the  unjust:  and  to  their  patience  I 
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appeal,  if  it  be  thought  that  I  lay  too  much  stress  on  the 
opposition  of  an  intemperate  and  anonymous  publica- 
tion. The  mischief  a  man  does  is  not  always  proportioned 
to  his  talent :  the  sting  of  the  scorpion  may  wound,  as 
well  as  the  stroke  of  the  sword :  and  as  the  habitual  pre- 
judices of  men  are  easily  startled  by  that  which  is  made 
to  appear  an  infringement  on  their  proper  rights  and 
privileges;  as,  consequently  an  argument  which  affects  to 
uphold  those  rights,  and  defend  those  privileges,  is  likely 
to  be  received  with  indulgence;  and  much  absurdity, 
much  exaggeration,  much  violence,  excused  for  the  sake 
of  the  principle  on  which  it  is  supposed  to  be  conducted; 
I  have  thought  it  as  well  to  expose  the  nature  and  false- 
hood of  the  article  referred  to,  after  answering  the  real 
objections  made  to  the  general  question.  It  is  already  a 
sufficiently  lamentable  reflection  how  large  a  portion  of 
our  weekly  press,  (edited  too,  by  gentlemen  whose  abili- 
ties would  do  credit  to  better  employment,)  seek  popu- 
larity by  catering  for  the  vitiated  and  unintellectual 
taste  of  scandal-mongers.  But  if  this  infection  is  to 
spread  to  our  Reviews  and  Quarterly  Journals ;  if,  in 
lieu  of  temperate  and  grave  criticism,  we  are  to  be  pre- 
sented with  pages  of  spiteful  and  untrue  gossip ;  if  a  man 
is  to  be  allowed  to  spend  three  months  in  putting  to- 
gether in  cold  blood  all  that  he  can  invent,  and  all  that 
he  can  falsify,  respecting  individuals;  and  then  print  the 
confused  mass  as  a  "Notice"  of  a  legislative  question,  or 
"Review"  of  a  political  brochure;  if  the  celebrity  of 
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literary  or  professional  men,  and  the  characters  of 
women  are  to  be  attacked,  not  only  for  the  hebdomadal 
entertainment  of  those  who  are  not  capable  of  reading 
or  understanding  graver  and  worthier  matter;  but  for 
the  misleading  of  such  persons  as  may,  and  do,  expressly 
seek  for  serious  information  on  a  subject  of  public  in- 
terest, (which  subject  is  therefore  made  the  ostensible 
title  to  entrap  them  into  a  perusal  of  private  slanders;) 
if  all  this  is  to  be  done,  and  done  with  impunity,  the 
new  literary  fashion  will  make  **Reviews"  as  unprofit- 
able to  the  readers  as  discreditable  to  the  writers. 

With  respect  to  the  attempt  made  in  the  British  and 
Foreign  Quarterly,  to  set  this  fashion  of  personalities,  I 
hope  to  shew  that  the  attack  upon  individuals,  there, 
has  not  been  very  successful;  and  waiving  in  this  instance 
the  precedence  to  which  ladies  are  considered  to  be  en- 
titled, in  order  to  disprove  at  once  the  imputation  con- 
veyed against  Serjeant  Talfourd,  I  beg  leave,  in  answer 
to  this  anonymous  author's  "Secret  History  of  the  Bill," 
to  give  the  Real  History  and  Origin  of  that  measure,  in 
which  there  is  as  little  shuffling  or  mystery  as  the  plain- 
est and  most  honest  man  could  desire. 

In  the  year  immediately  preceding  that  session  of 
Parliament,  during  which  Serjeant  Talfourd  made  a 
successful  attempt  in  the  House  of  Commons  to  revise 
and  alter  the  law  of  Infant  Custody,  he  had  himself  been 
employed  as  counsel  in  two  cases  of  dispute  respecting 
the  "father's  right."  In  both  these  cases  he  was  counsel 
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for  the  husband;  in  both,  the  circumstances  were  of  ex- 
treme hardship  as  respected  the  mother ;  in  both,  Ser- 
jeant Talfourd's  explanation  and  support  of  the  present 
state  of  the  law  (as  admitting  of  no  consideration  of  the 
mother)  was  successful;  and  the  husband  obtained  a  writ 
of  attachment  or  sentence  of  imprisonment  against  his 
wife.  One  of  these  cases  was  that  of  a  lady  married  to  a 
gentleman  of  foreign  extraction,  named  Anichini,  who 
was  committed  to  prison  by  Mr.  Baron  Gurney  for  dis- 
obeying the  order  made  by  him  for  delivering  her  daugh- 
ter to  her  husband;  but  the  order  being  referred  to  Mr. 
Baron  Parke,  at  the  earnest  entreaty  of  all  the  Judges 
of  the  Exchequer,  was  never  publicly  discussed;  and  to 
that  case,  therefore,  (in  common  with  many  others, 
which,  however  well  known  to  the  learned  Serjeant, 
were  not  on  record  in  the  law  reports,)  no  public  allu- 
sion was  made,  on  the  discussion  of  the  Bill. 

The  other  case  in  which  Serjeant  Talfourd  was  em- 
ployed (as  counsel  for  the  husband),  was  that  of  Mrs. 
Greenhill,  who  afterwards  presented  a  petition  to  the 
House  of  Commons,  and  the  report  of  whose  painful  his- 
tory may  be  briefly  copied  here. 

In  the  year  1829,  Miss  Macdonald  (daughter  of  Colo- 
nel Macdonald,  of  Exeter;  grand-daughter,  I  believe,  to 
Sir  W.  and  Lady  Chambers;  and  niece  to  Mr.  Chambers 
the  magistrate;)  was  married  to  B.  C.  Greenhill,  Esq.,  of 
Knowle  Park.  Three  infant  daughters  were  born  of  this 
marriage;  and  Mrs.  Greenhill,  in  the  autumn  of  1835, 


was  residing  with  these  children  at  Weymouth,  when 
she  received  intelligence  that  her  husband  (who  was  at 
that  time  absent  in  his  yacht)  was  unfaithful  to  her;  that 
he  had  for  more  than  a  year  cohabited  with  a  female  of 
the  name  of  Graham,  passing  her  off  where  he  was  not 
known,  as  his  wife,  and  allowing  her  sometimes  to  as- 
sume his  name;  while  at  others  he  adopted  the  name  she 
went  by,  and  styled  himself  "Mr.  Graham."  Mrs.  Green- 
hill,  overwhelmed  with  sorrow  and  indignation,  re- 
turned to  the  protection  of  her  own  family,  and  com- 
menced proceedings  against  her  husband  for  divorce  in 
the  Ecclesiastical  Courts. 

On  Mr.  Greenhill  being  informed  of  the  discovery  that 
had  been  made,  and  the  plans  his  wife  had  in  conse- 
quence adopted,  he  became  anxious  to  prevent  the  pro- 
ceedings in  the  Ecclesiastical  Courts,  and  accordingly 
sent  his  attorney  to  obtain  an  interview  with  Mrs. 
Greenhill,  and  induce  her,  if  possible,  to  relinquish  the 
proceedings.  The  outraged  wife,  however,  expressed  her 
resolution  to  adhere  to  the  measures  adopted  in  unison 
with  the  opinions  of  her  own  family;  and,  finding  that 
she  would  not  consent  to  forego  the  suit,  her  husband 
changed  his  tone,  and  his  solicitor  was  instructed  to 
write  and  make  her  aware  of  the  insult  and  injury  which 
would  be  added  to  the  wrong  she  had  already  suffered, 
in  the  event  of  her  persisting  to  go  into  the  Ecclesias- 
tical Court ;  which  was  accordingly  done :  and  she  was 
ordered  instantly  to  resign  her  children. 
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Mrs.  Greenhill  did  not,  however,  obey  this  command; 
and  the  next  step  taken  by  her  husband  was  to  move  for 
a  writ  of  habeas  corpus,  compelling  her  to  produce  the 
three  children  on  the  28th  October,  at  the  house  of  Mr. 
Justice  Patteson.  As  soon  as  the  writ  was  issued,  and  be- 
fore its  return,  the  mother  instituted  a  suit  in  Chancery, 
for  the  purpose  of  making  the  children  wards  of  that 
Court;  and  a  petition  was  presented  praying  the  pro- 
tection OF  THE  COURT,  and  that  a  proper  guardian 
might  be  appointed. 

On  the  night  of  the  28th  October,  in  obedience  to  the 
writ  of  habeas  corpus,  Mrs.  Greenhill  having  arrived  with 
her  children  from  Exeter,  appeared  with  them  at  Mr. 
Justice  Patteson's.  Some  argument  by  counsel  on  each 
side  took  place  before  his  Lordship,  who  ultimately 
allowed  the  matter  to  stand  over  till  the  evening  of 
Thursday,  the  5th  November,  the  children  meanwhile 
remaining  with  the  mother,  and  their  presence  being 
dispensed  with  by  the  consent  of  all  parties. 

On  the  morning  of  Thursday,  the  5th  November,  the 
petition  in  Chancery  was  heard  by  the  Vice-Chancellor, 
and  six  affidavits  were  read  before  him,  the  substance  of 
which  was  as  follows : — 

That  Mr.  Greenhill  had,  as  already  stated,  carried  on 
an  adulterous  connection  with  Mrs.  Graham,  for  more 
than  a  twelvemonth;  and  that  he  positively  refused  to 
part  with  her  (although  he  affirmed,  that  he  had  expressed 
his  regret  and  contrition  to  his  wife,  and  made  over- 
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tures  of  reconciliation);  that  on  being  told  by  his  wife 
that  she  had  heard  he  had  taken  a  house  for  three  years 
for  this  woman,  he  replied,  "it  was  no  business  of  hers 
if  he  had  taken  it  for  ten  years ; "  that  he  allowed 
Mrs.  Graham  to  take  his  wife's  name,  and  call  herself 
"Mrs.  Greenhill;"  and  at  other  times  he  called  himself 
"Mr.Graham;"and  that  he  desired  the  servant,  who  also 
occasionally  waited  on  his  wife,  to  wait  on  this  woman, 
and  drive  her  out  in  his  cab;  that  he  left  his  wife  at  Wey- 
mouth, to  go  and  live  with  Mrs.  Graham  at  Portsmouth; 
and  that  he  took  her  with  him  in  his  yacht,  &c.:  in 
short,  that  as  to  the  act  of  adultery  it  was  neither  at- 
tempted to  be  concealed  or  denied;  but,  on  the  contrary, 
he  had  admitted  it  to  his  wife's  uncle  and  other  relatives, 
and  expressed  his  determination  to  persist  in  the  inti- 
macy he  had  formed. 

That  Mrs.  Greenhill  firmly  believed,  that  her  chil- 
dren, if  taken  from  her,  would  be  prevented  from  see- 
ing her,  and  delivered  over  to  her  husband's  mother, 
Mrs.  Mary  Tyler  Greenhill;  that  the  said  Mrs.  Mary 
Tyler  Greenhill  had  not  only  abused  and  quarrelled  with 
her  daughter-in-law,  and  refused  to  see  her  grandchil- 
dren, but  that  she  had  been  at  law  for  years  with  her 
own  son;  and  that  so  bitter  was  their  estrangement,  that 
Mr.  Greenhill  had  said  to  a  friend  who  advised  him  to 
be  reconciled  to  his  mother,  that  such  reconciliation  was 
impossible;  and  that  they  were,  in  fact,  only  drawn  to- 
gether by  the  anger  of  Mr.  Greenhill  against  his  wife,  and 
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since  the  quarrel  between  the  parties.  That  for  these,  and 
other  reasons,  neither  Mrs.  M.  Tyler  Greenhill,  nor  Mr. 
Greenhill  himself,  were  fit  persons  to  have  the  custody 
of  these  infant  children,  and  that  their  mother  was  a  fit 
and  proper  person,  and  neither  her  husband,  nor  any 
other  person,  alleged  anything  to  the  contrary,  nor  had 
there  been  at  any  time  a  shadow  of  imputation  against  her. 
That  Mrs.  Greenhill's  own  mother,  Mrs.  Macdonald 
(who  had  always  been  on  good  terms  with  her  son-in- 
law,  and  had  shewn  him  great  affection,  especially  in 
nursing  him  through  the  cholera,  when  every  one  else, 
from  fear  or  prudence,  withdrew  from  the  house),  was 
willing  to  receive  his  wife  and  children;  to  give  them  a  per- 
manent home  with  her;  and  was  also  willing  that  the  father 
should  come  and  visit  his  children,  at  her  house,  as  often 
as  he  pleased.  That  Mrs.  G.  was  fondly  and  devotedly 
attached  to  her  little  girls,  and  had  never  been  separated 
from  them;  and  that  the  father  had  always  been  in  the 
habit  of  leaving  them  under  her  sole  custody  and  control 
during  his  absence  from  home;  and  though  it  was  affirmed, 
on  the  other  hand,  that  Mr.  Greenhill  was  a  fond  and 
attentive  father,  yet  it  was  sworn  in  contradiction,  that 
one  of  the  little  children  being  brought  into  the  room 
with  several  strangers,  asked  Mrs.  GreenhilFs  uncle,  "if 
he  was  papa,"  from  which  it  was  argued,  that  they  had 
not  been  in  the  frequent  habit  of  seeing  him,  since  his 
connection  with  Mrs.  Graham.  Finally,  it  was*  sworn, 
that  Mrs.  Greenhill  had  always  fulfilled,  to  the  utmost, 
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her  duties  as  a  wife  and  mother;  and  that  there  was  no 
possible  ground  for  depriving  her  of  her  three  little  girls, 
but,  on  the  contrary,  every  reason  why  she  should  be 
permitted  the  care  of  them;  and  that  her  health,  already 
very  delicate,  had  suffered  so  much  from  the  terror, 
agony,  and  sorrow,  which  she  had  lately  endured,  that  it 
was  expected  she  would  sink  under  the  blow  (if  inflicted) 
of  that  forcible  separation. 

All  this  having  been  sworn,  the  Vice-Chancellor  gave 
an  adverse  decision,  and  dismissed  the  petition;  the 
mother's  separate  claim  not  being  acknowledged  by  the 
Court. 

Similar  affidavits  were  read  again  the  same  evening, 
before  Mr.  Justice  Patteson,  who  was  attended  by 
counsel  on  each  side.  His  Lordship  took  time  to  con- 
sider these  affidavits;  and  said  that  before  he  decided, 
he  would  consult  the  other  judges. 

On  the  10th  November,  his  decision  also  was  given 
against  the  mother's  claim,  and  he  signed  an  order  that 
Mrs.  Greenhill  should  forthwith  deliver  up  to  Mr.  Green- 
hill  his  three  infant  children. 

On  the  12th,  that  order  was  made  a  rule  of  Court,  and 
served  personally  by  Mr.  Greenhill  on  his  wife,  of  whom 
he,  at  the  same  time,  demanded  the  children.  Mrs. 
Greenhill  gave  only  a  written  reply,  couched  as  follows  :- 

"Mrs.  Greenhill  is  desirous  of  paying  the  utmost  res- 
"pect  to  the  Court;  but  as  she  feels  that  the  health  and 
"comfort  of  her  three  infants  (under  the  age  of  six 
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years),  will  be  destroyed  by  their  removal  from  her 
care,  she  prefers  sacrificing  herself,  if  it  be  called  for, 
rather  than  so  sacrifice  her  children;  being  well  assured, 
that  their  removal  is  with  the  ultimate  intention  of 
excluding  her  from  all  communication  with  them." 
Mr.  Greenhill's  next  step  was  to  make  affidavit  of  the 
service  of  the  rule,  and  of  his  wife's  refusal  to  part  with 
her  infants,  in  order  to  obtain  a  writ  of  attachment 
against  her ;  i.  e. — to  cause  her  to  he  imprisoned  for  con- 
tempt of  Court. 

Mrs.  Greenhill,  on  her  part,  obtained  a  rule  nisi  in  the 
Court  of  King's  Bench,  calling  on  her  husband  to  shew 
cause  why  Mr.  Justice  Patteson's  order  should  not  be 
set  aside,  and  the  children  remain  with  their  mother. 

A  short  delay  was  granted  to  Mrs.  Greenhill  to  shew 
cause  why  an  attachment  should  not  issue  against  her ; 
and  the  same  delay  was  allowed  to  Mr.  Greenhill  to  shew 
cause  why  Mr.  Justice  Patteson's  order  should  not  be 
discharged. 

The  matter  was  argued  on  the  24th  November — Mr. 
Serjeant  Talfourd  appearing  for  Mr.  Greenhill.  At  the 
conclusion  of  the  learned  Serjeant's  address.  Lord  Den- 
man  observed  that  it  would  be  better  that  some  arrange- 
ment should  take  place,  so  that  both  parties  should  have 
access  to  the  children ;  and  to  effect  that  object  a  further 
delay  was  given.  On  the  following  day,  Mr.  Serjeant 
Wilde,  Mr.  Serjeant  Talfourd,  Mr.  Greenhill  and  his 
attorney,  and  Mrs.  Mary  Tyler  Greenhill,  met  for  the 
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purpose  suggested  by  Lord  Denman  ;  but  owing,  as 
affirmed,  to  the  obstinacy  and  perverseness  of  this  lady 
(who  seemed  determined  to  prevent  her  son  from  com- 
ing to  any  reasonable  terms),  no  arrangement  was 
entered  into. 

On  the  30th  instant,  Mr.  Greenhill  declared,  through 
his  attorney,  that  no  further  steps  would  be  taken  for 
such  arrangement ;  and  demanded  to  see  the  children. 
Mrs.  Greenhill  becoming  alarmed  lest  they  should  be 
seized  from  her,  withdrew  precipitately  and  left  the 
kingdom,  taking  with  her  her  three  little  girls. 

In  January  the  matter  was  again  argued  (Mrs.  Green- 
hill being  still  abroad),  and  the  rule  obtained  by  her,  to 
set  aside  Justice  Patteson's  order,  was  discharged ;  or, 
in  other  words,  the  last  attempt  made  by  this  unhappy 
and  unoffending  woman  legally  to  retain  possession  of 
her  infant  children  failed ;  the  decision  of  the  judges  be- 
ing given  against  the  mother's  claim. 

In  the  course  of  the  arguments  advanced  by  the 
counsel  on  either  side,  at  the  different  periods  of  this 
cause,  the  following  observations  were  made  in  support 
of  Mrs.  Greenhill's  case : — 

"  The  children  are  all  females,  and  infants  of  tender 
years,  and  whom  it  appears  most  unnatural  to  tear 
from  a  mother  who  is  devotedly  attached  to  them, 
against  whom  not  a  shadow  of  imputation  rests,  and 
who  her  husband  does  not  hesitate'  to  admit  is  in  every 
respect  a  fit  and  proper  person  to  have  the  management 
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of  them.  Illegitimate  children  under  the  age  of  nurture 
(which  has  been  held  to  be  seven  years),  cannot  by  law 
be  taken  from  the  mother ;  and  it  seems  most  unnatural 
and  unjust  that  legitimate  children  should  be  in  a  worse 
position." 

"  Mrs.  G.  does  not  dispute  her  husband's  right  to  the 
custody  of  the  children.  She  has  offered  to  take  them  to 
any  part  of  England  Mr.  G.  shall  prescribe,  and  to  obey 
his  injunctions,  provided  she  be  not  wholly  separated 
from  them.  The  question  in  this  case  is,  not  whether  the 
rights  of  the  father  are  paramount,  but  whether  the  law 
is  entirely  regardless  of  the  natural  claim  of  the  mother." 

"  The  mother  does  not  even  insist  that  the  children 
shall  be  in  the  same  house  with  her,  but  only  that  she 
shall  have  access  to  them.  The  real  question  is,  whether 

THE  RIGHT  OF  THE  FATHER  AMOUNTS  TO  THE  EXCLUSION 

OF  THE  MOTHER." — "Where  the  father  applies,  as  in  the 
present  case,  not  for  the  purpose  of  really  asserting  his 
own  right,  but  merely  for  the  purpose  of  excluding  the 
mother  from  having  access  to  her  children,  this  court 
will  (in  the  exercise  of  its  discretion)  refuse  to  permit 
so  harsh  and  cruel  a  proceeding:  and  pause  before  it 
makes  an  order  to  deprive  children  of  so  tender  an  age 
of  the  care  and  superintendence  of  the  mother.  The  court 
may  be  quiescent,  and  is  not  bound  to  axit.  If  this  rule  is 
made  absolute,  Mrs.  Greenhill  will  have  no  means  of 
superintending  the  education  of  her  infant  daughters, 
nor  will  she  be  able  even  to  see  them." 
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Such  were  the  arguments  advanced  by  the  advocates 
of  this  young  wife  and  mother,  and  such  were  the  argu- 
ments Serjeant  Talfourd  had  to  rebut;  supported  as 
they  were,  by  the  eloquence  of  two  gentlemen  of  the 
highest  reputation  of  the  bar,  Serjeant  Wilde  and  Sir 
William  Follett.  The  clear  and  palpable  injustice  of  the 
case  it  would  have  been  impossible  to  deny,  nor  was  it 
disputed  or  touched  upon  ;  but  the  learned  Serjeant 
argued,  that  former  decisions  shewed  the  legal  right 
under  all  circumstances  to  be  with  the  father.  In  the 
year  1804  there  was  a  recorded  case  of  disputed  custody, 
between  a  separated  couple  of  the  name  of  de  Manne- 
ville,  where  the  husband  entered  by  force  and  strat- 
agem the  house  of  his  wife's  mother,  (whither  she  had 
withdrawn  from  his  brutality  and  violence,)  and  seiz- 
ing her  infant,  (then  at  the  breast,)  carried  it  off  in  an 
open  carriage  in  inclement  weather.  His  motive  was  to 
force  his  wife  to  give  up  some  property  she  possessed 
separately.  She  appealed  to  the  protection  of  the  courts, 
but  they  decided  against  her. 

In  the  year  1824  there  is  recorded  a  second  case  of 
disputed  custody  between  a  separated  couple  of  the 
name  of  Skinner ;  in  which  (the  parties  being  separated, 
from  the  cruelty  and  brutality  of  the  husband,)  the 
wife's  child  was  actually  taken  from  her,  and  given  into 
the  custody  of  the  woman  with  whom  the  husband 
cohabited :  the  husband  being  then  imprisoned  for  debt 
in  Horsemonger  Lane  Jail.  This  mother  also  appealed, 
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and  in  spite  of  the  gross  circumstances  of  the  case,  the 
courts  decided  against  her. 

In  the  year  1827  there  is  recorded  a  third  case  of  dis- 
puted custody,  between  a  separated  couple  of  the  name 
of  Ball;  in  which  the  wife  had  obtained  a  divorce  a 
mensa  et  thoro  on  account  of  her  husband's  bad  conduct. 
Her  young  daughter  (who  had  continued  with  the 
mother,)  was  seized  by  the  father  one  day  that  she 
went  to  visit  him,  and  was  sent  where  the  mother  could 
not  for  some  time  discover  her.  When  she  did  find  her 
child,  she  was  not  allowed  to  see  her  except  in  the 
presence  of  the  person  who  had  her  in  charge.  This 
lady  appealed  also,  and  offered  to  maintain  and  educate 
her  daughter  without  assistance  from  the  father;  but 
the  court  decided  against  her. 

In  the  year  1830  there  is  recorded  a  fourth  case  of  dis- 
puted custody,  between  a  separated  couple  of  the  name 
of  M'Clellan.  The  child  was  at  school,  and  became 
afflicted  with  scrofula,  by  which  disease  the  mother  had 
already  lost  two  other  children.  She  persuaded  the 
governess,  from  motives  of  compassion,  to  allow  her 
to  take  home  her  child  and  nurse  it.  The  father  procured 
a  writ  of  habeas  corpus  to  take  the  child  out  of  the 
mother's  custody,  and  send  it  back  to  school.  The  cause 
was  argued,  and  a  very  feeling  speech  was  made  by 
Mr.  Justice  Patteson  on  the  peculiar  circumstances  un- 
der which  the  mother  resisted;  but  the  court  decided 
against  her. 


Serjeant  Talfourd,  in  opposing  Mrs.  Greenhill's  claim, 
went  through  all  these  recorded  cases,  which  he  after- 
wards noticed  in  the  parliamentary  discussions  on  the 
Infant's  Custody  Bill.  The  introduction  of  them  in  his 
speech  was  much  insisted  upon  by  the  writer  in  the 
British  and  Foreign  Quarterly,  as  proving  the  ''remark- 
able coincidence"  between  the  instances  of  hardship 
quoted  in  Mrs.  Norton's  pamphlet,  and  those  men- 
tioned by  the  learned  Serjeant :  the  writer  never  per- 
ceiving, in  his  mingled  irritation  and  stupidity,  that 
of  course  if  the  instances  were  taken  from  the  printed 
legal  decisions,  it  was  impossible  they  should  be  other- 
wise than  the  same :  and  that  the  most  ingenious  per- 
son, copying  from  "East's  Report,"  and  "Bowling's 
Practical  Cases,"  could  scarcely  introduce  variety  into 
that  very  monotonous  task. 

These  cases,  then,  were  familiar  to  Serjeant  Talfourd, 
and  relied  on  by  him  in  the  successful  support  of  a 
client's  legal  right,  in  the  autumn  of  1835  ;  when, 
unless  the  gift  of  prophecy  had  been  added  to  his  var- 
ious talents,  he  could  not  possibly  have  foreseen  that  the 
same  species  of  dispute  would  arise  between  Mr.  and 
Mrs.  Norton,  as  was  then  being  argued  between  Mr. 
and  Mrs.  Greenhill.  Doubtless  it  is  an  ungrateful  and 
painful  task  for  any  man  to  be  compelled  as  an  advocate 
to  uphold  and  defend  a  legal  right  which  he  perceives  to 
be  grossly  oppressive  and  injurious  in  its  consequences : 
nor  can  it  be  wondered  at,  that  his  successful  pleading 
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in  a  case  like  the  one  we  have  narrated,  should  have 
given  rise  to  a  very  different  feeling  from  the  profes- 
sional satisfaction  which  may  be  supposed  to  attend 
successful  pleading  in  general. 

He  had  obtained  a  decision  adverse  to  the  mother, 
not  because  she  had  in  any  way  deserved  that  heavy 
sorrow ;  not  with  any  reference  to  real  and  natural  jus- 
tice ;  but  simply  because  precedent  (the  lawyer's 
God,)  was  against  the  admission  of  her  claim.  He  had 
been  compelled  to  support  that  as  an  advocate,  which 
as  a  man,  possessed  of  the  same  generous  sympathies 
as  his  fellow  men,  he  must  have  felt  to  be  iniquitous 
and  absurd.  He  was  not  an  unknown  or  obscure  lawyer, 
who  might  have  found  the  effort  to  draw  public  atten- 
tion to  a  subject  connected  with  his  professional  prac- 
tice, replete  with  difficulty :  he  had  a  name  and  a  place 
among  the  proudest  of  the  land :  among  the  members 
of  the  legislative  assembly  of  Great  Britain;  a  place, 
not  hereditary,  but  won  by  the  gift  of  talent ;  that  gift 
which,  when  combined  with  opportunity,  a  man  is  as 
much  bound  to  use  in  the  service  of  his  fellow-creatures, 
as  the  rich  are  bound  to  give  alms. 

Serjeant  Talfourd  did  avail  himself  of  his  opportuni- 
ties. He  called  the  attention  of  Parliament  to  the  defect- 
ive state  of  the  law ;  he  brought  under  the  notice  of 
other  men,  the  facts  and  instances  of  its  abuse  so  pain- 
fully forced  on  his  own  consideration :  he  besought  them 
to  vote  with  him  for  its  alteration,  that  when  hereafter 
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some  young  mother  appealed  to  English  justice  not  to 
suffer  her  to  be  parted  from  her  children,  merely  because 
her  husband  preferred  a  wanton  to  his  wife  ;  some 
better  answer  might  be  made,  than  a  recapitulation 
of  all  the  infamous  cases  of  hardship  which  proved  that 
it  was  the  law  that  women  should  suffer  without  re- 
dress— that  it  was  "so  written  in  the  bond."  The  last 
decision  in  Mrs.  GreenhilFs  affairs,  as  to  the  rule 
obtained  to  set  aside  Mr.  Justice  Patteson's  order, 
was  given  in  January  1836.  The  measure  proposed  by 
Serjeant  Talfourd  was  submitted  to  the  consideration 
of  the  House  of  Commons  in  April  1837 ;  it  was  read  a 
second  time  that  session,  but  on  the  20th  June  the  death 
of  the  King  taking  place,  the  learned  Serjeant  being  con- 
sequently obliged  to  leave  town  to  canvass  the  electors 
of  Reading,  and  the  consideration  of  all  but  measures  of 
the  most  immediate  and  pressing  public  importance  be- 
ing by  common  consent  suspended  during  the  brief  and 
hurried  remainder  of  the  session — the  third  reading  was 
put  off  till  the  ensuing  spring,  when  the  Bill  was  passed 
in  the  House  of  Commons  by  a  majority  of  four  to  one. 

Such  is  the  simple  outline  with  which  I  am  enabled 
to  confound  the  arrogant  folly  of  the  author  who  in- 
vented the  "Secret  History"  of  this  public  measure; 
and  whatever  the  difference  of  opinion  may  be  as  to  the 
probable  efficacy  of  its  provisions,  whatever  defects  may 
have  existed  or  been  supposed  to  exist  in  it,  no  man  can 
say  that  the  occasion  which  first  gave  rise  to  its  intro- 
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duction  was  not  a  most  just,  proper,  and  natural  oppor- 
tunity for  the  exertions  made  by  Serjeant  Talfourd  to 
obtain  a  more  equitable  law. 

It  did  not  however  suit  a  certain  class  of  the  oppo- 
nents of  the  Bill  to  admit  this  as  the  original  cause  of  the 
measure  to  which  they  objected.  They  smothered  all 
allusion  to  it — they  suppressed  it  as  if  it  had  not  existed; 
they  feared  a  case  so  clearly  and  iniquitously  unjust, 
ending  in  decisions  so  palpably  absurd,  would  prove  too 
strong  for  all  the  plausibilities  they  could  muster  in 
behalf  of  the  non-intervention  system.  They  dreaded 
lest  the  hearts  and  minds  of  all  unprejudiced  men 
would  be  brought  by  this  case  to  feel  and  understand 
the  full  importance  of  a  subject  hitherto  shrouded  from 
the  public  eye ;  and  which,  they  trusted,  might  after  an 
unsuccessful  struggle  be  once  more  consigned  to  obscur- 
ity. It  was  necessary  to  bring  forward  some  more  dis- 
putable case, — some  case  whose  details  were  less  known, 
and  where  they  could  therefore  assume  more,  and 
admit  less. 

They  were  assisted  in  this  by  the  restless  eagerness 
and  open  interest  shewn  in  the  success  of  the  measure  by 
Mrs.  Norton,  of  whose  affairs  all  that  the  public  knew 
was  that  she  had  been  slandered  in  the  coarsest  manner 
in  an  open  Court  of  Justice ;  and  who,  being  herself  of  a 
family  greatly  distinguished,  and  accused  with  a  noble- 
man of  high  rank  and  official  importance,  had  been  the 
object  of  much  public  curiosity,  much  public  censure. 
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eager  partizanship,  and  bitter  personality.  Here  was  a 
case  where  party  feeling  and  private  opinion  might  be 
supposed  to  be  divided ;  where  prejudices  might  be 
roused,  and  doubtful  judgment  appealed  to.  This  was 
what  the  objectors  wanted;  on  this  they  seized  with 
delight.  Although  in  Mrs.  Greenhill's  case  there  had 
been  pleadings  in  Judge's  chambers,  in  the  Court  of 
King's  Bench,  and  in  the  Court  of  Chancery;  and  in 
Mrs.  Norton's  there  had  been  no  pleadings  at  all ;  although 
Serjeant  Talfourd  was  directly  employed  in  the  case,  and 
only  partially  cognizant  of  the  facts  relating  to  the  other ; 
it  was  settled  at  once  what  motive  should  be  ascribed  to 
make  the  new  measure  at  least  partly  unpopular ;  and  the 
warning  cry  was  raised, — "Pause !  do  not  pass  the  Bill ;  it 
is  brought  forward  by  Serjeant  Talfourd  at  the  instigation 
of  Mrs.  Norton ;  it  is  to  secure  a  possibility  of  appeal  to 
that  one  woman ;  it  is  because  circumstances  have  induced 
her  husband  to  withhold  her  children,  that  this  impu- 
dent attempt  is  made.  Let  not  members  of  Parliament 
be  lectured  and  sentimentalized  into  voting  for  such  a 
law,  only  to  serve  the  private  ends  of  a  woman  who  prob- 
ably deserves  all  she  suffers."  This  was  the  tone  taken, 
and  it  is  one  to  which  the  merit  of  much  cunning 
and  ingenuity  must  be  awarded — for  falsehood  never 
pleads  so  successfully  as  when  it  wears  the  mask  of 
justice,  and  appeals  in  the  feigned  voice  of  rectitude 
and  honour  to  the  staunch  and  true  feelings  of  the 
human  heart.  But  the  declaimers  against  the  measure 
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stood  on  more  dangerous  ground  than  they  imagined, 
when  they  falsely  selected  this  case  as  Serjeant  Tal- 
fourd's  justification  for  endeavouring  to  alter  the  law. 
In  assuming  the  very  natural  prejudice  which  would 
exist  in  the  minds  of  many  in  consequence  of  the  public 
scandal  referred  to,  it  never  occurred  to  them  to  enquire 
whether  that  public  scandal  was  the  cause  of  the  chil- 
dren being  taken  away,  or  the  result  (the  revenge  I  had 
almost  said,)  of  the  mother's  resistance  to  their  being 
taken  away.  The  objectors  to  the  Bill  have  dragged 
forward  Mrs.  Norton's  name  in  the  discussion  of  this 
subject,  not  as  one  among  those  interested  in  it,  but  as 
the  sole  cause  of  its  production.  They  have  dragged  for- 
ward her  name  for  the  purpose  of  creating  a  prejudice 
against  the  measure,  and  have  cared  little  what  false- 
hood they  coupled  with  it  in  their  strong  desire  to  attain 
that  end.  If,  therefore,  there  is  anything  which  disap- 
points and  confounds  those  who  have  relied  on  this 
case  for  establishing  such  a  prejudice,  in  the  following 
statement,  they  have  only  to  thank  the  spirit  of  injus- 
tice and  gross  personal  animosity,  whose  long  continued 
indulgence  has  at  length  called  it  forth.  It  is  very  true, 
as  has  been  scornfully  argued,  that  it  is  a  matter  of  no 
interest  to  the  public  how  the  quarrel  between  this  par- 
ticular couple  will  terminate,  or  what  its  former  features 
may  have  been;  nor,  with  reference  to  the  attack  in  the 
British  and  Foreign  Review,  is  it  of  any  importance  to 
the  public  that  Kemble's  son  should  make  his  editor- 
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ship  of  a  magazine  an  instrument  for  flinging  mud  at 
Sheridan's  grand-daughter;  but  that  which  is  of  the 
utmost  public  importance,  of  the  most  vital  interest,  is 
whether  the  two  Houses  of  Parliament  were  duped  by 
one  of  the  most  distinguished  members  of  the  Commons 
into  the  reception  and  discussion  of  a  mischievous  meas- 
ure, framed  and  brought  forward  in  fact  to  gratify  a 
particular  individual,  the  doubtful  circumstances  of 
whose  case  were  such  as  cast  a  slur  and  discouragement 
on  the  measure  itself  as  applying  to  separated  wives. 
The  facts  are  as  follows : — 

It  appears  that  during  the  eight  years  of  union  pre- 
vious to  the  separation,  Mrs.  Norton  had  been  twice 
compelled  by  the  conduct  of  her  husband  to  seek  the 
protection  of  her  own  family,  from  open  violence,  and 
other  grievances  with  which  we  need  not  deal.  On  both 
these  occasions  the  husband  besought  forgiveness,  made 
promises  for  the  future,  and  was  reconciled  to  his  wife. 
Mrs.  Norton  was  attached  to  her  children ;  it  is  to  be 
presumed  she  was  also  attached  to  the  father  of  her 
children,  and  that  the  usual  "  checks  "  against  separa- 
tion had  due  weight  with  her.  She  returned  a  first  time ; 
she  returned  a  second  time;  and  remained  under  her 
husband's  roof.  It  was  after  this  last  reconciliation  that 
her  family  (who  had  discountenanced  it  as  a  vain  expe- 
riment), withdrew  from  Mr.  Norton's  society.  It  is 
unnecessary  to  enter  into  their  motives  ;  they  ceased 
to  receive  him  at  their  houses,  or  to  hold  familiar  inter- 
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course  with  him.  Mrs.  Norton  being  about  to  pay  a  visit 
to  her  brother  in  the  country,  accompanied  (under 
these  mortifying  and  disagreeable  circumstances)  only 
by  her  children,  Mr.  Norton  took  the  opportunity,  on 
the  very  morning  of  the  intended  journey,  privately 
and  suddenly  to  withdraw  these  infants.  There  was  no 
threat  or  warning  of  such  intention ;  nor  did  the  mother 
at  first  discover  where  they  had  been  conveyed;  and 
when  she  had  at  length  traced  them  to  the  house  of  a 
lady  with  whom  her  husband  was  intimate,  she  was 
unable  even  to  obtain  a  sight  of  them. 

It  will  naturally  be  supposed  that  this  extraordinary 
measure  had  some  connection  with  the  trial  which  after- 
wards took  place,  instead  of  its  arising  out  of  a  family  quar- 
rel. Mrs.  Norton's  personal  enemies,  and  the  objectors 
to  the  Bill,  have  laboured  to  convince  themselves  and 
others  that  such  was  the  case.  It  will  therefore  surprise 
them  to  learn,  that  it  was  not  till  six  weeks  after  the 
carrying  away  of  his  children  that  it  even  occurred  to 
Mr.  Norton  to  bring  an  action,  or  to  feel  the  least  jeal- 
ousy of  the  nobleman  who  was  defendant  in  that  cause. 
The  first  step  adopted,  after  mutual  threats  of  separa- 
tion and  angry  complaints  had  been  gone  through,  was 
on  Mr.  Norton's  part,  to  make  an  offer  (reduced  to 
writing  by  a  mutual  friend, )  to  leave  his  wife  at  peace 
on  condition  that  she  remained  with  her  brother,  con- 
senting only  to  see  her  children  occasionally,  and  requir- 
ing no  pecuniary  provision  from  her  husband.  To  this 
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letter  Mrs.  Norton  replied,  with  the  usual  rashness  and 
ignorance  of  the  law  evinced  by  women,  by  refusing  to 
give  up  her  claim  to  her  children,  and  by  a  threat  of 
suing  for  alimony,  and  seeking  a  legal  separation.  Mr. 
Norton  then  attempted  to  reduce  his  wife  to  submis- 
sion to  his  terms  by  threatening  attacks  on  her  charac- 
ter. Without  professing  jealousy  of  any  individual,  he 
passed  in  review  all  his  wife's  male  acquaintance.  Legal 
examinations  were  taken  in  about  half  a  dozen  different 
instances,  but  they  were  taken  in  vain.  Wishing  a 
woman  guilty,  fortunately  does  not  make  her  so,  and 
the  advisers  of  these  outrageous  measures  were  disap- 
pointed. Mr.  Norton  then  wrote  to  his  wife's  uncle. 
Sir  James  Graham,  to  notify  the  cessation  of  these 
legal  proceedings,  and  his  willingness  to  enter  upon 
quiet  and  decent  arrangements  for  a  separation :  Sir 
James  Graham,  in  an  interview  which  followed  this 
communication,  demanded  as  a  preliminary  to  any 
arrangement,  a  written  retractation  of  the  various 
charges  which  had  been  made  against  his  niece;  and 
so  far  was  Mr.  Norton  at  that  time  from  adopting  the 
tone  (afterwards  taken  for  him,)  of  an  injured  and 
outraged  husband,  that  the  counter-condition  made 
with  Sir  James  was,  that  the  charges  urged  against  Mr. 
Norton  himself  by  his  wife's  family,  should  also  be 
retracted ;  a  pledge  which  this  mediator  had  no  power 
to  give.  Mr.  Norton  then  requested  twelve  hours  to  con- 
sider whether  he  would  sign  an  unconditional  retrac- 
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tation ;  and  the  next  day  he  informed  Sir  James  Gra- 
ham that  he  had  consulted  his  friends,  changed  his 
mind,  and  that  he  would  bring  an  action  against  Lord 
Melbourne;  this  being  the  first  time  that  nobleman's 
name  had  been  mentioned,  or  any  notion  entertained 
of  making  him  the  nominal  and  apparent  cause  of  a  sep- 
aration with  which  he  had  nothing  whatever  to  do. 

Then  followed  a  trial,  such  as  Lord  Brougham  graph- 
ically described  in  the  House  of  Lords,  while  opposing 
this  very  Bill:  "where  the  wife  has  no  defence,  but 
behind  her  back,  by  the  principles  of  our  jurisprudence, 
her  character  is  tried  between  her  husband  and  the  man 
called  her  paramour."  It  availed  nothing  that  numer- 
ous friends  and  relatives  could  have  deposed  to  the 
circumstances  under  which  the  separation  took  place ; 
to  the  treatment  of  the  wife  previous  to  the  separation ; 
to  the  fact  of  this  accusation  having  been  got  up,  as  a 
last  resource  and  engine  of  attack,  six  weeks  after  the 
quarrel  of  which  this  was  made  to  appear  the  origin. 
This  might  have  been  the  defence  of  the  woman,  but 
the  woman  could  make  no  defence :  it  was  a  simple  ques- 
tion between  plaintiff  and  defendant,  in  which  she  was 
not  legally  considered  a  party.  Nay,  it  was  at  the  option 
of  the  lawyers  on  both  sides,  "in  the  direct  spirit  of  duty 
to  their  clients,"  to  conceal  and  suppress  all  such  ex- 
planatory circumstances.  On  the  part  of  the  defendant, 
it  would  be  contrary  to  the  etiquette  of  gentlemanlike 
defence  to  cast   aspersions   on   the  husband,   which. 


though  their  proof  might  lessen  the  amount  of  damages 
so  as  to  preclude  a  divorce,*  must  leave  the  question  of 
guilty  or  not  guilty,  of  the  sin  imputed,  precisely  in  the 
same  condition  as  before :  while  on  the  part  of  the  plain- 
tiff it  would  be  obviously  absurd,  (since  the  success  of 
his  case,  and  the  amount  of  damages,  depend  on  the 
proof  of  injury  done  him  by  the  breaking  up  of  a  happy 
home,  and  the  corruption  of  a  beloved  and  valued  wife, ) 
to  permit  it  to  appear  that  quarrels  and  separations  had 
already  taken  place.  Between  these  two  interests  of 
plaintiff  and  defendant,  therefore,  the  woman's  char- 
acter is  left  to  take  its  chance ;  the  one  interest  being 
directly  opposed  to  hers,  the  other  completely  inde- 
pendent of  it.  The  trial  was  conducted  according  to 
these  usual  rules,  and  the  customary  spirit  of  duty  to 
clients.  The  plaintiff  was  represented  as  a  fondly  attached 
and  injured  husband,  the  defendant  as  a  treacherous 
friend  and  profligate  seducer;  nor  was  there  anything 
peculiar  in  the  affair,  except  the  disreputable  class  of 
witnesses  employed,  a  more  than  ordinary  coarseness 
in  the  details  of  the  evidence,  a  total  omission  and  dead 
silence  respecting  the  three  last  years  during  which  the 
intimacy  had  subsisted,  (which  would  have  forced  them 


*  If  the  damages  are  under  forty  shillings,  though  the  verdict  be  for  the 
plaintiff,  he  can  obtain  no  divorce ;  and  this  may  be  the  case  where  gross  mis- 
conduct is  proved  against  the  husband,  or  where  the  woman  is  proved  to  be  of 
such  loose  and  profligate  character  that  the  loss  of  her  affection  and  society 
cannot  be  supposed  to  call  for  damages. 
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to  call  witnesses  known  to  be  favorable,)  and  a  very 
industrious  attempt  to  blacken  the  lady's  character,  to 
a  degree  which,  had  the  description  been  correct,  would 
certainly  have  made  her  no  great  loss  to  any  husband, 
nor  a  subject  for  'damages'  in  any  court. 

All  having  been  said  that  could  be  said  on  the  part  of 
the  plaintiff,  and  all  his  witnesses  examined  ;  and  the 
other  side  having  been  heard,  merely  in  defence  and 
denial  of  the  charge,  without  calling  any  witnesses  at  all ; 
the  jury,  without  retiring  to  consider  their  verdict,  gave 
it  for  the  defendant ;  on  the  sole  ground  of  the  incredibility 
and  contradiction  of  the  evidence  offered.  The  defendant 
added  a  solemn  declaration  of  the  falsehood  and  ground- 
lessness of  the  charge,  and  the  enquiry  ended. 

Lord  Wynford  and  Dr.  Lushington  then  met  to  ar- 
range terms  of  separation  between  Mr.  and  Mrs.  Norton ; 
but  Lord  Wynford  refusing  to  include  the  children  in 
that  arrangement,  and  Mrs.  Norton  persisting  in  her 
refusal  to  come  to  any  arrangement  which  did  not  in- 
clude them,  the  negotiations  were  broken  off.  They  were 
renewed,  broken  off ;  renewed,  and  broken  off  again,  by 
different  parties,  but  always  on  the  same  ground.  At 
length  Mr.  Norton  proved  his  own  opinion  as  to  the  truth 
of  any  slander  brought  forward  against  his  wife,  by 
doing  precisely  what  he  had  done  in  the  two  former 
instances — he  requested  her  to  return  to  her  home;  there 
to  resume  the  position  of  wife  and  mother,  instead  of 
struggling  to  obtain  partial  intercourse  with  her  children 
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elsewhere.  There  were  difficulties  and  delays ;  but  Mrs. 
Norton  ultimately  consented  to  this  arrangement,  her 
husband  making  both  to  her  and  various  friends,  written 
and  verbal  assurances  that  the  trial  took  place  against  his 
judgment,  against  his  will,  at  the  instigation,  and  through 
the  interference  of  others.  The  intended  reconciliation  did 
not  however  take  place,  having  been  frustrated  by  the 
efforts  of  a  member  of  Mr.  Norton's  family,  then  resid- 
ing with  him  ;  and  the  children,  who  had  been  chiefly 
with  their  mother  while  the  negotiation  was  pending, 
were  once  more,  (without  a  word  of  explanation  or 
warning,  without  any  previous  knowledge  on  the  part 
of  the  mother  that  it  would  be  so,)  suddenly  removed 
from  their  father's  house,  and  delivered  up  to  his  brother; 
after  which,  to  preclude  the  possibility  of  communica- 
tion with  their  mother,  they  were  sent  to  Mr.  Norton's 
eldest  sister  in  Scotland.  Arrangements  for  a  separation 
were  now  renewed,  with  a  threat  that  if  Mrs.  Norton 
did  not  submit  to  them,  without  stipulation  respecting 
her  children,  she  should  be  advertised  in  the  public 
papers ;  which  was  accordingly  done.  Such  an  advertise- 
ment being  in  reality  of  no  legal  effect,  but  merely  an 
insult  and  annoyance,  Mr.  Norton  again  proposed  to 
negociate;  and  his  wife  having  become  well  aware  of 
the  hopeless  struggle  she  was  carrying  on,  expressed  her 
willingness  to  submit  the  whole  matter,  (including  the 
question  of  access  to  her  children,)  to  any  referees  who 
might  be  appointed.  Two  gentlemen  of  high  character 
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in  the  legal  profession,  undertook  the  arrangement; 
and  both  the  disputing  parties  bound  themselves  to 
abide  by  the  result.  The  amount  of  income  and  access 
was  agreed  between  the  arbitrators,  and  the  children 
recalled  from  Scotland,  to  be  placed  with  their  mother 
for  a  time:  when  Mr.  Norton,  considering  the  terms 
too  favourable  to  his  wife,  suddenly  broke  off  the  nego- 
ciation :  refused  to  be  bound  by  his  written  promise  to 
abide  the  result ;  quarrelled  with  his  referee ;  and  can- 
celled the  recall  of  his  children,  who  remained  in  the 
custody  of  his  eldest  sister  as  before. 

A  fresh  advertisement  in  all  the  public  papers,  re- 
peated day  by  day  for  more  than  a  fortnight,  was  the 
next  step  resolved  upon  by  Mr.  Norton;  by  which  he 
made  it  appear  that  his  wife  was  the  party  who  resisted* 


*  In  the  pretended  Review,  allusion  is  made  to  an  action  brought  against 
this  gentleman  by  one  of  his  wife's  creditors,  and  the  speech  of  his  counsel  is 
quoted,  asserting  that  it  was  the  lady's  fault  this  action  was  brought ;  and 
that  the  object  was  "to  ruin  Mr.  N.  and  drive  him  out  of  the  country."  The 
lady  could  make  no  answer,  for  (as  in  a  more  important  case)  she  was  no 
party  to  the  cause  ;  and  as  it  would  appear  by  recent  explanations,  that  one 
of  the  privileges  of  the  legal  profession  is  to  be  able  professionally  to  assert 
that  which  is  untrue  with  impunity,  the  boldness  and  ingenuity  with  which 
the  clever  advocate  made  the  aggriever  appear  to  be  the  aggrieved,  is  prob- 
ably deserving  of  professional  praise.  But  the  simple  fact,  (to  which  the 
"Reniewer"  preferred  the  legal  fiction, )  is,  as  I  have  already  shewn,  that  Mr. 
Norton  having  refused  to  submit  to  any  opinion  as  to  what  ought  to  be  his 
conduct  to  his  wife  ;  and  having  preferred  threats  and  advertisements  to  the 
usual  and  decent  course  adopted  by  persons  in  his  rank  of  life,  left  no  other 
course  open  to  those  who  had  given  the  lady  credit,  than  to  attempt  to 
recover  from  him  the  debts  he  did  not  choose  to  enable  her  to  pay. 
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all  arrangement  ;  instead  of  the  fact  being  that  he  could 
get  no  other  gentleman  to  countenance  the  arrangements 
he  chose  to  make  for  her,  or  to  admit  the  justice  of  his 
proceedings ;  and  that  on  this  account  only,  no  terms  of 
separation  could  be  drawn  up. 

Pending  these  different  steps,  Mrs.  Norton,  on  her 
part,  endeavoured  to  put  her  threat  into  execution,  of 
seeking  a  legal  separation  on  the  ground  of  cruelty,  &c., 
supporting  it  by  a  statement  of  events  previous  to  the 
withdrawal  of  her  children.  But  she  was  made  aware 
of  a  new  feature  in  the  law,  namely,  that  as  there  had 
been  condonation — as  she  had  forgiven  those  acts  of 
which  she  complained,  and  consented,  in  spite  of  them, 
to  return  to  her  husband's  house,  she  could  have  no 
legal  remedy  afterwards.  She  endeavoured  with  equal 
ill-success  to  obtain  legal  interference,  either  for  the  res- 
toration of  her  children,  or  for  compelling  the  assign- 
ment of  some  cause  for  the  cruelty  of  withholding 
them ;  more  especially  as  the  custody  was  not  with  the 
father,  but  with  different  members  of  his  family,  to 
whom  he  himself,  verbally  and  in  writing,  attributed 
the  infliction  of  that  public  trial,  and  the  refusal  of 
proper  terms  of  access ;  and  to  whose  hands,  therefore, 
it  was  a  double  misery  to  see  her  children  confided, 
since  she  was  thus  compelled  to  yield  them,  not  to  their 
father,  their  other  parent,  and  natural  friend  and  guar- 
dian, but  to  those  whom  she  had  every  reason  justly  to 
consider  as  her  most  bitter  personal  foes ;  to  those  by 
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whom  she  had  been  falsely  defamed;  by  whom  her 
husband  had,  according  to  his  own  shewing,  been  driven 
onwards  when  he  would  fain  have  stopped  ;  and  by 
whom,  finally,  her  return  to  his  roof,  and  the  consequent 
enjoyment  of  her  children's  society,  had  been  prevented. 
It  was  after  this  unsuccessful  struggle  that  Mrs. Norton 
was  introduced  to  Serjeant  Talfourd,  (with  whom  she  had 
no  previous  acquaintance) ;  not,  as  it  is  falsely  asserted, 
with  a  view  to  the  creation  of  the  measure  with  which 
her  name  has  been  cunningly  connected,  but  on  the  con- 
trary, after  being  made  aware  that  the  learned  Serjeant 
having  been  counsel  in  support  of  the  law  against  Mrs. 
Greenhill,  had  taken  a  deep  interest  in  the  subject,  and 
was  about  to  bring  it  under  the  notice  of  Parliament. 
Mrs.  Norton's  anxiety  for  the  success  of  that  attempt  it 
would  be  absurd  to  dispute,  nor  do  I  suppose  she  would 
herself  dispute  so  natural  and  inevitable  a  result  of  the 
circumstances  in  which  she  was  placed.  But  she  did  not 
stand  alone  in  the  expression  of  such  anxiety;  many, 
very  many  letters  were  received  by  Serjeant  Talfourd, 
after  his  intention  became  public,  from  other  ladies  utterly 
unknown  to  him ;  authorizing  him  to  state  the  facts  of 
their  living  bereavement  to  the  House,  and  explaining 
the  circumstances  under  which  they  suffered.  The  expres- 
sion of  anxiety  in  all  these  cases  was  the  result  of  the 
Bill  of  Infant  Custody  being  contemplated,  not  the  cause; 
and  it  is  natural  that  all  such  women  as  have  suffered 
for  the  want  of  such  a  measure,  should  expect  their 
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several  statements  to  add  to  the  impression  of  its 
being  required,  as  it  is  wnnatural  and  ridiculous  to  sup- 
pose that  on  a  single  ex-parte  statement,  a  man  of 
Serjeant  Talfourd's  high  and  honorable  feeling  would 
undertake  to  cheat  the  House  of  Commons  into  changing 
an  important  law ;  even  were  his  influence  in  the  House 
of  such  a  miraculous  nature  that  he  could  blind  that 
great  body  of  men,  that  mass  of  sons,  husbands,  and 
fathers,  not  only  to  his  motives  in  bringing  forward 
this  measure,  but  to  the  injustice  of  the  measure  it- 
self;  (which  is  the  very  strange  compliment  paid  him 
by  the  inventors  of  this  folly). 

So  much  I  have  said  for  the  truth's  sake,  and  in  an- 
swer to  an  imputation,  which,  in  spite  of  its  ridiculous 
nature,  is,  I  perceive,  gravely  adopted  by  intelligent  and 
well  meaning  persons.*  And  yet  I  would  respectfully 
ask  your  Lordship,  I  would  ask  those  who  may  happen 
to  read  this  published  letter,  what  there  is  in  the  circum- 
stances of  Mrs.  Norton's  case,  not  only  to  take  away 
her  title  to  redress,  but  to  form  a  ground  to  call  upon 
members  to  refuse  a  measure  of  redress  to  all  the  females 
in  Great  Britain  for  fear  this  lady  should  benefit  by  it, 
and  on  the  supposition  that  it  was  intended  she  should 

*  Not  only  in  the  AtldSy  and  other  papers,  conducted  with  talent  and  mod- 
eration ;  but  in  a  pamphlet  by  R.  Mence,  Esq.,  lately  published,  and  written 
in  direct  and  earnest  support  of  some  measure  of  this  sort ;  this  absurdity  is 
adopted  and  alluded  to.  So  much  for  leaving  the  folly  and  bitterness  of  a 
falsehood  to  wreck  itself !  So  much  for  the  non-necessity  of  contradiction ! 
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benefit  by  it?  In  the  outline  of  her  ease,  as  I  have  given 
it,  there  is  nothing  overcharged;  I  have  not  appealed 
for  sympathy  by  dwelling  on  particulars  of  sorrow  and 
endurance ;  I  have  abstained  as  much  as  possible  from 
accusation  of  others,  my  object  being  merely  explana- 
tion and  defence,  and  my  interest  in  the  matter  not  be- 
ing to  obtain  pity  for  Mrs.  Norton,  but  a  clear  under- 
standing of  one  of  the  grounds  on  which  the  opponents 
of  Serjeant  Talfourd's  Bill  have  chosen  to  make  their 
stand.  Is  there  anything  in  that  outline,  brief  and  dry 
as  it  is,  (addressing  itself  to  unprejudiced  opinion,  and 
not  to  the  passions  or  feelings)  which  can  justify  the 
tone  of  attack  which  has  been  adopted  ?  Is  it  justified 
because  the  bereavement  of  the  children  was  followed 
by  a  public  accusation ;  not  intended,  not  planned,  not 
thought  of,  at  the  time  they  were  taken  away.^^  That 
would  be  a  dangerous  doctrine,  for  it  involves  the  asser- 
tion that  a  man  has  only  to  commit  a  second  injustice 
in  order  to  justify  a  first ;  that  a  husband  has  only  to 
be  persuaded  into  publicly  defaming  his  wife  (no  mat- 
ter with  what  positive  success),  in  order  to  obtain  im- 
punity for  all  the  past  and  all  the  future  suffering  with 
which  her  life  may  be  visited.  The  truth  of  that  public 
defamation  was  denied  by  the  verdict  of  an  English 
jury,  by  the  solemn  declaration  of  the  accused,  and  last, 
not  least,  by  the  husband  himself ;  he  who  best  knew 
the  circumstances  which  led  to  that  trial;  he,  who 
having  been  plaintiff  in  the  action  brought,  was  most 
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thoroughly  acquainted  with  each  separate  item  of  evi- 
dence, and  the  value  of  that  evidence;  he  who  finally 
set  at  rest  the  question  of  his  belief  in  the  truth  of  the 
coarse  accusations,  which  made  him  out  an  injured  and 
betrayed  husband,  by  requesting  his  wife  to  return  to 
his  home  and  his  affections,  and  by  excusing  to  her  the 
infliction  of  that  great  and  undeserved  disgrace,  on  the 
plea  of  temporary  irritation,  worked  to  frenzy  by  the 
interference  of  others. 

What  answer  will  those  who  attempt  to  make  a  handle 
of  Mrs.  Norton's  case  against  the  Infant  Custody  Bill 
give  to  this?  Will  they  say  that  the  oath  of  the  accused, 
and  the  admission  of  the  husband,  go  for  nothing,  and 
that  the  decision  of  the  jury  merely  proves  that  twelve 
foolish  gentlemen  came  to  a  wrong  conclusion ;  or,  that 
these  twelve  gentlemen  falsified  the  law,  and  braved  the 
conviction  of  their  consciences,  in  order  to  gratify  Mrs. 
Norton,  as  Serjeant  Talfourd  is  supposed  to  have 
intended  to  do? 

The  verdict  of  an  English  jury,  if  not  an  unerring 
means  (as  no  human  means  can  be),  is  at  least  an 
accepted  means  of  deciding  the  question  of  "guilty  or 
not  guilty."  Under  the  shelter  of  such  acquittal,  the 
poor  man  is  discharged  from  prison,  and  goes  home  to 
rejoice  with  humble  friends,  and  to  resume  that  enjoy- 
ment of  social  rights  and  social  privileges  which  has 
been  interrupted  by  a  false  accusation.  Under  the  shelter 
of  such  acquittal,  the  defendant  between  whom  and 
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Mrs.  Norton's  husband  her  character  was  tried,  stands 
free  from  the  charge  brought  against  him  of  having 
seduced  a  woman  young  enough  to  be  his  daughter, 
under  the  guise  of  friendship  and  patronage  to  her  hus- 
band ;  enjoys  the  highest  place  in  the  councils  of  this 
kingdom;  and  sways  the  helm  of  state,  distinguished 
by  a  peculiar  degree  of  favour  from  royalty ;  insomuch 
that  it  would  almost  seem  as  if  he  combined  in  his  own 
person  the  offices  of  guardian  to  an  orphan,  and  prime 
minister  to  a  beloved  sovereign.  This  is  the  position  of 
the  man,  involved  in  that  charge,  absolved  by  that 
acquittal :  on  what  principle  of  equality  of  justice  or 
common  reason,  do  the  opponents  of  the  Custody  Bill 
undertake  to  consider  the  position  of  the  woman  involved 
in  the  same  charge,  absolved  by  the  same  acquittal, 
as  so  degraded  that  the  very  idea  of  her  case  having 
been  considered  in  the  promotion  of  this  measure,  is  to 
be  looked  upon  in  the  light  of  an  inputatiom  against 
the  promoter .f^  that  the  simple  fact  of  her  maternal 
interest  in  the  success  of  the  measure,  is  to  be  an  argu- 
ment with  rabid  scribblers  for  throwing  it  out  alto- 
gether .^^ 

Away  with  the  mean  hypocrisy,  the  childish  folly, 
the  illiberal  anger  of  little  minds, 'which  would  justify 
an  opposition  on  such  paltry  grounds.  If  it  be  fit,  just, 
and  expedient,  that  this  Bill,  or  a  Bill  of  this  nature, 
should  be  brought  in  to  improve  the  present  law,  no 
cavilling  at  the  motives,  or  invention  or  conjecture  of 


the  motives,  which  originally  caused  the  attempt  to  be 
made,  should  be  brought  to  prevent  its  succeeding ;  if 
it  be  not  fit,  just,  or  expedient  that  such  a  measure 
should  be  passed,  it  must  be  easy  for  those  who  are 
convinced  of  its  unfitness  and  inexpediency  to  find 
some  argument  strong  enough  to  crush  it,  without 
seeking  to  crush  at  the  same  time,  by  unjust  vitupera- 
tion, a  woman  already  in  sorrow  and  distress.  The  ques- 
tion of  the  propriety  and  necessity  of  the  alteration 
OF  THE  LAW,  is  the  question  the  House  has  to  consider, 
and  not  the  paltry  and  ridiculous  doubt  whether  Mrs. 
Norton  used  her  woman's  tears,  and  her  woman's  argu- 
ments, to  increase  Serjeant  Talfourd's  acquired  impres- 
sion, that  there  ought  to  be  vested  in  the  courts  a 
peculiar  power  of  protection  to  meet  certain  cases, 
which  power  at  present  does  not  exist. 

The  author  of  the  article  in  the  British  and  Foreign 
Review  has  earnestly  endeavoured  (as  a  second  chance 
of  creating  a  prejudice)  to  connect  the  ill-advised 
public  attempts  on  the  part  of  a  few  women,  to  assert 
their  "equality"  with  men;  and  the  strange  and  laugh- 
able political  meetings  (sanctioned  by  a  chair  woman), 
which  have  taken  place  in  one  or  two  instances,  with 
the  effort  to  remedy  the  injustice  of  the  law  of  Custody : 
and,  in  order  to  perfect  the  chain  of  his  argument,  it  is 
impudently,  most  impudently  asserted,  in  the  title  page 
of  the  review,  that  an  anonymous  article,  entitled  "An 
Outline  of  the  Wrongs  of  Women,"  (which  article  this 
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author  proceeds  to  criticise  in  the  grossest  and  most 
bitter  terms,)  is  the  production  of  Mrs.  Norton;  and 
her  falsely  assumed  authorship  of  this  paper  is  con- 
nected with,  and  added  to,  her  other  crime  of  being 
interested  in  the  success  of  Serjeant  Talfourd's  Bill,  till 
the  reviewer  has  scarcely  terms  to  express  the  degree  of 
his  abhorrence  and  indignation.  Now,  it  is  certain  that 
every  man  has  a  right  to  form  what  opinion  he  pleases, 
and  that  the  expression  of  those  opinions,  in  coarse  and 
violent  language,  or  the  reverse,  is  merely  a  matter  of 
taste,  and  entirely  at  the  option  of  the  person  arguing. 
But  no  man  has  a  right  first  to  invent  a  direct  and  posi- 
tive falsehood  of  another,  and  then  ground  upon  that 
falsehood  arguments  to  his  or  her  disadvantage.  To  the 
furious  remarks  made  on  the  article  asserted  to  be  by 
Mrs.  Norton,  and  publicly  disavowed  by  her,  I  am 
happy  to  have  it  in  my  power  to  make  the  following 
very  simple  reply  : — 

'  ^Messrs.  Saunders  and  Otley  'present  their  compliments  to  Mr.  Pearce  Steven- 
son, and  have  no  hesitation  in  supplying  him  vnth  their  direct,  positive,  and 
unqualified  assurance,  that  Mrs.  Norton  was  not  the  author  of  the  article  entitled 
'An  Outline  of  the  Grievances  of  Women, '  published  by  them  in  the  May  Number 
of  the  'Metropolitan:^  and  that  the  assertion  referred  to,  in  the  British  and  Foreign 
Review,  is  consequently,  to  their  knowledge,  wholly  destitute  of  founda- 
tion." 

' '  Conduit  Street,  Dec.  3 ,  1 838. " 

As  the  want  of  modesty  and  virtue  is  the  worst  accu- 
sation that  can  be  made  against  a  woman,  so  perhaps 
the  want  of  integrity  is  the  worst  accusation  that  can 
be  made  against  a  man.  Now,  suppose  that  the  author 
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of  this  bitter  and  ill-judged  article  was  on  the  point  of 
benefiting  by  the  services  of  a  friend,  or  the  kindness 
of  a  powerful  patron,  and  that  some  person,  who  had 
a  direct  interest  in  preventing  his  success,  was  to  say 
to  that  friend,  or  patron,  "I  give  you  my  strenuous  and 
earnest  advice,  to  have  nothing  to  do  with  this  man; 
he  is  destitute  of  common  honesty;  you  cannot  rely 
on  a  word  he  says.  I  can  of  my  own  knowledge  assert 
that  he  converted  into  cash,  for  the  settlement  of  a 
gambling  debt,  some  valuable  jewels  held  in  trust  for 
the  orphan  child  of  a  friend,  and  it  is  notorious  that  he 
cheated  his  own  brother  out  of  a  considerable  sum; 
besides  which,  he  is  a  turbulent  and  unprincipled  fel- 
low, and  encouraged  the  riots  at  such  a  place  merely 
out  of  spite  to  a  person  who  has  extensive  cotton  mills 
in  that  neighbourhood."  If  this  were  said,  and  partic- 
ulars given  so  as  to  make  the  slander  more  plausible 
and  more  difficult  of  contradiction,  and  the  report  at 
length  reached  the  accused,  would  he  not  exclaim,  with 
very  natural  indignation,  "Good  God!  if  it  is  this 
man's  interest  to  oppose  me,  let  him  at  least  do  so  hon- 
estly ;  do  not  let  him  attribute  to  me  actions  of  which 
I  am  incapable ;  do  not  let  him  invent  for  me  motives 
which  I  scorn ;  it  is  a  monstrous  baseness  and  cowardice 
to  attempt,  by  such  means  as  these,  to  counteract  my 
wishes,  and  to  rob  me  of  the  good  will  of  my  friend  and 
patron ;  it  is  a  boldness  and  depth  of  malice  for  which 
I  was  not  prepared."  This,  or  something  like  it,  would 
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be  the  probable  language  of  this  man,  under  such 
circumstances;  yet  he  has  not  feared  to  inflict  on  a 
woman,  that  which  he  would  have  considered  a  gross 
hardship  if  inflicted  on  himself.  Nor  is  it  any  justifi- 
cation, in  such  a  case,  to  say,  "I  did  not  invent  the 
report ;  I  heard  and  adopted  it :"  the  man  who  chooses 
to  print  and  publish  slanders,  and  to  ground  upon  them 
vehement  abuse,  is  not  to  content  himself  with  the 
chance  of  their  not  being  false ;  he  is  to  be  certain  that 
they  are  true. 

With  respect  to  the  arguments  of  this  author  on  the 
Custody  Bill  itself,  (apart  from  the  personal  attacks 
which  appear  to  have  been  his  main  object,)  it  is 
scarcely  necessary  to  notice  them ;  for,  if  here  and  there 
a  grain  of  corn  be  found  in  the  heap  of  chaff,  a  spark  of 
direct  reasoning  among  the  mass  of  confused  and  exag- 
gerated abuse,  it  has  already  been  dealt  with  in  these 
pages.  His  great  argument  is  the  inferiority  of  woman, 
of  whom  he  grandiloquently  observes  that  she  is  ''cre- 
ated to  bear  other  moral  beings,  and  so  to  be  saved,  by 
performing  her  part  as  mother  in  the  great  regeneration, 
all  which  she  receives  by  God's  will  through  her  hus- 
band, her  head,  the  young  Christian's  father."  He 
also  speaks  of  the  permission  to  live  with  her  children 
under  any  circumstances,  not  as  a  natural  or  admissible 
claim,  but  as  her  "divine  and  blessed  reward."  Much 
cant  and  folly,  bordering  on  blasphemy,  is  backed  by 
such  texts  from  St.  Paul  as  can  be  twisted  to  suit  the 
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purpose;  omitting,  of  course,  the  Apostle's  beautiful 
and  simple  charge,  "Husbands  love  your  wives,  and  he  not 
bitter  against  them. "  Milton  is  also  continually  referred 
to,  somewhat  rashly,  since  Milton's  harshness,  in  his 
domestic  circle,  is  a  matter  of  historical  notoriety. 
(Nevertheless,  of  the  argument  of  inferiority  I  have  not 
the  slightest  wish  to  deprive  this  author,  since,  as  I  have 
already  observed,  submission  to  individual  authority 
does  not  imply  forfeiture  of  general  protection,  and 
women  may  be  dutiful  inferiors,  without  being  ill  used 
slaves.)  He  is  particularly  eloquent  on  the  subject  of 
Perjury,  and  the  explanation  of  all  the  falsehoods 
which  wicked  wives  will  swear  against  their  excellent 
and  abused  husbands,  and  also  narrate  of  their  happy 
and  comfortable  homes ;  never  considering  that  if  their 
husbands  were  kind  and  excellent,  and  their  homes  hap- 
py, there  was  no  possible  temptation  to  risk  at  once 
the  reputation  and  the  comfort  of  their  entire  lives  by 
leaving  such  home  and  husband,  to  perjure  their  own 
souls,  and  bribe  others  to  copy  the  crime.  He  is  equally 
happy  in  his  observations  on  the  chance  of  imprison- 
ment for  contempt,  to  be  incurred  by  fathers  ;  in  the 
course  of  which,  he  totally  overlooks  the  startling  fact 
that  at  present  imprisonment  for  contempt  is  the  punish- 
ment of  the  virtuous  and  blameless  mother,  only  for  de- 
siring to  be  faithful  to  her  children,  though  her  husband 
be  faithless  to  her.  But,  indeed,  the  great  peculiarity  of 
this  writer  is  the  complete  one-sidedness  of  his  argument. 
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To  him  the  word  woman  signifies  a  bad  woman;  he  can- 
not conceive  any  other  case;  he  cannot  form  to  him- 
self any  other  idea.  Whether  he  has  never  lived  in  any 
but  that  class  of  women  calculated  to  inspire  these 
opinions ;  or  whether  he  has  himself  stood  in  the  posi- 
tion of  a  deceived  and  deserted  husband;  or  whether 
he  never  sufficiently  esteemed  the  sex  to  choose  a  com- 
panion from  amongst  them  "to  bear  moral  beings,"  and 
admit  her  inferiority,  cannot  be  known ;  for  although 
he  bravely  calls  upon  Sergeant  Talfourd  by  his  name, 
and  Mrs.  Norton  by  her  name;  and  commands  them 
to  avow  this,  and  deny  that,  or  connects  them  openly 
with  such  falsehoods  and  inventions  as  may  please  him, 
yet  he  so  far  shows  that  he  understands  the  value  of  the 
anonymous  character  in  some  cases,  by  strictly  preserv- 
ing it  himself. 

But  whatever  may  be  the  cause  of  the  tyrannical 
opinions  held  by  this  unknown  gentleman,  or  his  mo- 
tives for  personally  attacking  Serjeant  Talfourd  and 
Mrs.  Norton,  and  endeavouring  to  connect  the  maternal 
sufferings  of  the  one,  with  the  Parliamentary  efforts  of 
the  other;  it  is  obvious  that  the  opposition,  which  is 
grounded  entirely  on  one  view  of  a  subject,  and  on  false 
and  malignant  representations,  cannot  be  of  much  value. 
Indeed,  it  is  scarcely  possible  to  believe,  on  a  perusal  of 
the  article  in  question,  and  on  a  consideration  of  its  utter 
want  of  sound  and  temperate  judgment,  that  such  a 
bombastic  schoolboy's  exercise  on  a  subject  of  public 
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interest,  can  be  the  production  of  a  grown  up  human 
being,  come  to  the  full  maturity  of  thought  and  feeling. 
Where  was  the  mother  of  this  man? — in  her  grave,  or 
on  this  earth,  when  he  undertook  to  speak  of  the  whole 
female  sex,  as  of  animals  who  required  caging  and  chain- 
ing?— of  English  wives  and  mothers  as  if  they  all  desired 
to  forsake  their  homes — as  if  they  all  hated  and  rebelled 
against  their  husbands — as  if  they  only  waited  for  some 
revolting  watch-word  of  liberty  to  give  loose  to  every 
wild  and  profligate  feeling  that  stains  our  commingled 
nature  ?  Did  this  author  never  see  that  very  usual  and 
customary  sight,  a  modest  and  affectionate  wife  ?  Did 
he  never  see  a  woman  watching  the  cradle  of  her  sick 
child?  Did  he  never  see  a  mother  teaching  her  little  one 
to  pray?  Did  he  never  see  the  welcome  of  a  long  ab- 
sent son  to  his  home,  the  embrace  of  the  aged  mother, 
the  tears  of  the  young  sisters  ?  Did  he  never  see,  hear, 
or  read  any  of  the  instances  of  devoted  fondness  and 
unswerving  faith  shewn  by  women  to  their  husbands, 
in  danger,  in  temptation,  in  distress?  Such  instances 
have  abounded,  and  will  continue  to  abound,  though 
in  an  erring  world.  Such  pictures  are,  I  thank  God,  no 
images  of  romance,  but  common  everyday  scenes  from 
English  domestic  life.  Finally,  did  this  anonymous 
railer  never  hear  it  said  (and  that  by  his  fellow  men) 
in  behalf  of  the  gentle,  faithful,  affectionate  race  he 
has  maligned,  that  even  among  the  worst  and  most 
degraded  class  of  women,  among  those  whom  early  se- 
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duction  or  instinctive  profligacy  has  reduced  to  a  life 
of  habitual  and  mercenary  sin,  it  is  by  no  means  uncom- 
mon to  find  some  strong  preference  and  faith  of  the 
heart,  capable  of  withstanding  even  ill  usage  and  bru- 
tality from  its  object ;  some  link  to  better  feeling,  from 
the  very  strength  of  "woman's  nature^'  preponderating 
over  the  revolting  circumstances  of  her  lot;  some 
narrow  glimpse  of  a  holier  light,  which  runs  like  a 
silver  thread  through  the  coarse  and  filthy  texture  of 
her  degraded  destiny  ?  It  is  said  that  such  is  the  case, 
and  I  believe  it.  I  believe  that  so  far  from  women  being 
the  devils  incarnate  supposed  by  this  writer,  over 
whom  it  requires  that  all  the  mastery  of  man,  all  the 
unlimited  power  of  the  husband,  and  all  the  severity 
'of  the  law,  should  be  exerted,  in  order  to  prevent  them 
from  plunging  into  vicious  excesses  ;  so  far  from  the 
gross  abuse  indulged  in  by  the  author  of  that  article, 
being  deserved  by  the  generality  of  English  wives  and 
mothers  ;  that  there  are  many  who  never  were  wives, — 
ruined  creatures,  whose  names  would  be  spoken  with 
bitter  scorn  were  not  a  shield  found  in  their  very 
obscurity,  who  practice  more  faith,  tenderness,  and 
affection  towards  the  men  who  depend  on  them  for 
those  feelings,  than  some  men  are  apt  to  practise  even 
towards  those  of  the  weaker  sex  who  best  deserve  it  at 
their  hands ;  those  to  whom  they  are  bound  by  marriage ; 
those  whom  they  have  made  a  solemn  vow  at  God's 
altar  to  love  and  protect.  However,  there  is  no  injustice 
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so  great  that  it  has  not  in  its  time  found  some  supporters. 
Even  the  Abolition  of  Slavery  was  long  and  strenuously 
combated,  and  that  by  persons  of  far  greater  eloquence 
and  talent  than  the  gentleman  employed  to  write  in 
Mr.  Kemble's  review;  though  in  this  they  resembled 
him,  that  they  also  undertook  to  twist  sentences  from 
the  Scriptures  into  an  apparent  justification  of  inhuman 
cruelty,  and  to  prove  that  slavery  should  be  encouraged 
(or  at  least  permitted)  by  reference  to  Holy  Writ. 

That  there  should  be,  therefore,  an  opposition  to  the 
attempt  to  introduce  a  measure  of  the  nature  of  the 
Infant  Custody  Bill,  is  not  surprising ;  and  it  is  perhaps 
on  the  whole  satisfactory  to  find  that  the  only  publi- 
cation against  it  since  its  introduction,  consists  of  an 
attack  upon  the  individuals  supposed  to  be  interested, 
founded  on  several  distinct  misrepresentations,  and 
some  vague  abuse  of  the  female  sex  generally. 

In  the  House  of  Commons,  Serjeant  Talfourd's  Bill 
was  passed  by  a  majority  of  four  to  one.  To  assume,  as 
the  author  of  this  article  does,  that  this  great  majority 
gave  their  votes,  some  in  utter  ignorance,  others  with- 
out due  consideration  of  the  subject,  and  many  from 
private  interest,  is  not  very  courteous,  since  it  divides 
that  great  body  of  the  chosen  representatives  of  the 
people  into  two  rather  unpopular  classes,  fools  and 
liars;  and  is,  besides,  somewhat  dangerous,  since  it 
involves  the  assumption  that  it  is  not  the  habit  of  the 
members  of  that  House  to  consider  the  measures  sub- 
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mitted  to  them,  but  merely  to  fass  them,  as  ignorance, 
caprice,  or  carelessness  may  suggest.  I  have  however 
sanguine  hopes,  that  in  spite  of  the  enlightenment  of  the 
two  Houses  by  the  author  of  these  opinions  ;  in  spite 
of  the  additional  publicity  obtained  for  the  article  by 
the  cowardly  abuse  which  wrung  an  answer  from  the 
weakest  of  the  parties  attacked,  though  Serjeant  Tal- 
fourd  himself  scorned  to  notice  it ;  in  spite  of  the  efforts, 
of  more  intelligent  if  not  juster-minded,  men  "to  make 
the  worse  appear  the  better  reason," — the  husbands, 
sons,  and  fathers  in  our  free  Parliament  will  still  be 
found  ready  to  listen  to  and  relieve  (as  far  as  lies  in 
their  power)  the  complaint  of  the  oppressed;  and  that 
whatever  changes  we  may  see  in  these  unstable  times, 
we  shall  at  least  not  see  so  great  a  change  in  the  char- 
acter of  Englishmen,  as  will  make  them  encouragers  of 
ferocity,  brutality,  and  cruelty,  exercised  by  the  strong 
against  the  weak.  We  read  in  Commodore  Byron's  ac- 
count of  his  shipwreck,  a  narrative  of  the  cacique,  or 
chief,  who,  when  his  child  had  slightly  offended  him, 
dashed  it  to  the  earth,  where  it  remained  senseless 
and  bleeding.  We  read  in  Washington  Irving,  of  the 
American  Indian  who  struck  down  his  favourite  wife, 
killing  her  at  a  single  blow,  and  then  sate  in  stupid 
despair  by  the  corpse  for  three  days.  We  read  these  and 
other  wild  stories,  and  exclaim  "Such  are  the  acts  of 
the  savage  V  But  I  fear,  if  all  were  told,  we  might  find 
savages  more  cruel  in  our  own  civilized  country.  Life 
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is  indeed  a  precious  thing,  even  when  made  bitter  by 
sorrow,  or  helpless  from  infirmity  of  desease ;  we  cling 
to  it,  we  struggle  for  it;  we  pray  to  be  shielded  from 
"murder  and  sudden  death;"  we  have  a  morbid  and 
instinctive  horror  of  the  man  who  lays  violent  hands  on 
a  fellow-creature ;  yet  it  may  be  doubted  whether  there 
is  not  more  mercy  in  the  one  passionate  blow  of  the 
ungoverned  savage,  than  in  the  pain  of  years,  doggedly 
inflicted  and  wearily  dragged  on.  It  may  be  doubted 
whether  it  were  not  better  that  a  man  should  have 
power  to  stab  his  wife  to  the  heart,  than  power  to  poi- 
son the  peace  of  her  days  and  the  rest  of  her  nights,  by 
the  long  fever  of  perpetual  anxiety,  perpetual  pining, 
and  ever-during  regret. 

It  is  now  upwards  of  twenty  years  since  a  case  oc- 
curred, which  was,  I  believe,  decided  in  Judge's  cham- 
bers, and  never  having  been  before  the  public,  has  not 
been  recorded ;  but  which  shews  how  much  may  be  done 
and  suffered  in  a  Christian  country  without  any  out- 
cry being  raised ;  without  any  note  being  taken  to  mark 
the  "savage"  act  as  it  fleeted  by;  without  any  arm 
being  interposed  between  the  tyrant  and  his  victim. 
The  husband  in  this  case  was  of  known  profligate 
habits ;  the  wife  was  free  from  the  very  shadow  of  sus- 
picion :  he  became  weary  of  domestic  ties,  and  involved 
in  connections  of  a  very  different  nature ;  and,  after  be- 
having with  the  greatest  violence  and  cruelty,  he  resolved 
to  get  rid  of  his  wife  altogether. 
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For  this  purpose  he  proposed  to  her  to  pay  a  visit  to 
her  mother,  and  without  any  previous  warning  of  his 
intention,  left  her ;  and  abandoned  himself  to  the  pur- 
suits which  best  suited  him.  At  the  time  his  wife  was 
thus  unceremoniously  put  away,  she  was  about  to  be- 
come the  mother  of  a  third  child;  two  sons  being 
already  the  offspring  of  this  ill-fated  marriage :  the  hus- 
band not  only  claimed  and  obtained  the  possession  of 
his  two  boys,  but  he  took  away  the  child  horn  after  his 
desertion  of  his  wife;  and  which,  being  a  female  infant, 
she  especially  desired  to  keep.  This  child  died;  and  to 
that  degree  was  inhumanity  extended,  that  the  first 
intelligence  of  its  decease  reached  the  unhappy  mother 
through  the  medium  of  the  public  newspapers.  The  boys, 
after  being  a  while  in  the  custody  of  the  father  and  his 
mistress,  and  sharing  his  regard  with  this  woman's 
illegitimate  children,  were  sent  to  France,  to  a  school 
where  they  actually  had  not  enough  to  eat,  and  where 
from  the  rigid  economy  practised  towards  them,  by  the 
father  who  preferred  spending  his  money  on  vicious 
pleasures,  they  also  suffered  from  other  discomforts,  de- 
ficiency of  clothing,  &c.  At  first  the  mother  contrived 
to  correspond  with  them  ;  but  this  was  discovered,  and 
not  only  forbidden,  but  these  boys  wrote  by  direction, 
and  under  dictation  of  their  father,  letters  to  their  in- 
nocent and  miserable  mother,  announcing  their  deter- 
mination to  write  no  more,  in  terms  so  gross,  so  cruel, 
so  full  of  insult,  and  falsehood,  that  it  is  painful  to 
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think  a  child  could  have  been  brought,  by  any  means, 
to  address  them  to  a  parent. 

At  length,  the  wife,  who  had  endured  poverty,  incon- 
venience, and  tyranny,  with  a  forbearance  which  would 
have  been  weakness  in  any  but  a  mother,  hoping 
against  hope  to  regain  her  children,  and  fearing  to 
exasperate  the  savage  who  kept  them  :  sued  success- 
fully for  alimony,  which  was  awarded  to  her  in  propor- 
tion to  her  husband's  income.  No  sooner  was  this  done, 
than  the  husband  informed  her  that  as  he  was  compelled 
to  pay  her  this  annuity,  he  would  no  longer  be  burdened 
with  the  support  of  his  sons,  for  whom  she  might  pro- 
vide out  of  the  alimony  she  had  obtained.  After  eight 
or  nine  years  of  enforced  separation,  her  sons  were 
accordingly  restored  to  her  at  an  age  when  the  cleverest 
and  most  anxious  mother  must  find  her  guidance  and 
guardianship  utterly  unequal  to  cope  with  the  diffi- 
culties of  a  young  man's  outset  in  life,  and  with  an  in- 
come utterly  inadequate  to  supply  even  their  reasonable 
expences.  They  had  endured  in  the  meanwhile,  during 
their  joyless  and  neglected  infancy,  every  privation 
and  sorrow  which  can  be  felt  at  that  age;  and  every 
blighting  and  warping  effect  on  the  heart  and  under- 
standing, which  their  unnatural  position,  (orphans 
though  with  parents  living ;  friendless  creatures  though 
with  a  large  circle  of  connections;)  could  be  supposed 
to  entail.  This  is  one  of  the  many  less  public  instances 
of  the  effect  of  the  present  law  of  Infant  Custody.  It 
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is  one  in  which  your  Lordship's  memory  will  probably 
supply  the  name,  which  I  have  at  this  time  no  oppor- 
tunity of  requesting  permission  to  insert.  It  is  one  in 
which  the  wife's  character  was  unimpeached  even  by 
her  husband,  (to  whom  it  never  occurred  to  justify 
tyranny  by  after  defamation;)  it  is  one  in  which  the 
parties  are  both  of  noble  English  families  of  rank ;  con- 
sequently had  redress  been  possible,  the  rich  and 
powerful  connections  of  the  lady  would  have  assisted 
her  in  obtaining  it.  It  is  one  in  which  the  unsuccessful 
struggle  of  an  injured  wife  and  bereaved  mother  made 
a  sensation  at  the  time,  but  which  has  passed  away  into 
the  obscurity  which  covers  all  private  wrong,  and  pri- 
vate suffering,  and  more  especially  the  sufferings  and 
the  wrongs  of  women.  But  it  is  also  one  which  false 
reasoning  and  vain  plausibilities  cannot  touch;  which 
without  any  exaggeration  or  romantic  colouring,  stands 
out  in  simple  and  severe  relief,  a  case  of  gross  cruelty 
most  savagely  inflicted ;  and  which  calls  on  all  honest 
and  humane  minds,  for  sympathy  and  indignation. 

It  is  with  reference  to  this,  and  other  cases,  that  I 
would  press  on  your  Lordship's  consideration,  one  plea 
in  favour  of  a  Measure  of  Protection,  which,  though 
very  obvious,  has  I  think,  been  little  noticed.  I  mean  the 
fact,  that  the  custody  of  the  father  is  scarcely  ever  a 
bona  fide  custody  on  his  part,  but  a  mere  exertion  of 
authority  to  wrest  the  child  from  the  mother,  and  to 
place  it  in  the  hands  of  some  other  person ;  which  per- 
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son,  being  chosen  on  the  plea  of  irresponsible  power, 
may  or  may  not  be  a  fit  and  proper  companion  or  guar- 
dian for  the  child ;  may  or  may  not  be  as  well,  or  better 
able  to  educate  it,  than  the  mother :  for  the  father  is  in 
no  way  bound  to  shew  that  it  is  for  the  advantage  or 
well-being  of  the  child  that  it  is  so  placed. 

It  is  the  language  of  the  law,  (and  it  is  also  the  lan- 
guage of  the  opponents  of  any  alteration  in  the  law,) 
to  speak  of  the  father's  custody  as  real,  and  the  inter- 
ference proposed,  as  being  inconvenient  and  imprac- 
ticable, precisely  in  proportion  as  it  is  an  interference 
between  him  and  the  mother;  but  in  all  the  cases  on 
record,  the  father's  custody  is  merely  nominal,  and 
from  the  nature  of  circumstances,  can  scarcely  be  other- 
wise with  young  infants ;  consequently  the  interference 
is  between  the  mother  and  a  stranger;  and  the  person 
to  whom  the  mother  does  in  fact  surrender  her  child,  is 
not  the  father,  but  his  delegate;  too  often  the  very 
individual  who  has  strained  every  nerve  to  widen  the 
breach  between  her  and  her  husband  ! 

In  the  case  of  De  Manneville,  where  the  father  took 
away  the  infant  at  the  breast,  in  order  to  compel  a  dis- 
position of  property  in  his  favour,  he  was  of  course 
obliged  to  give  his  child  to  a  nurse.  In  the  case  of  Mc- 
Clellan,  where  the  diseased  and  dying  child  was  parted 
from  its  mother,  it  was  given  to  a  governess ;  in  the  case 
of  Ball,  where  the  wife  had  divorced  her  husband  by 
reason  of  his  adultery,  and  was  yet  obliged  to  relinquish 
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her  young  daughter,  the  girl  was  left  at  first  with  a 
female  servant  of  all  work,  and  afterwards  sent  pri- 
vately, by  the  father,  to  a  school.  In  the  odious  case 
of  Skinner,  the  father  being  in  prison  for  debt,  gave  the 
child  he  wrested  from  his  wife,  to  the  woman  with 
whom  he  cohabited.  In  the  case  of  Mrs.  Greenhill,  the 
father  stated  it  to  be  his  intention  to  place  his  three 
little  girls  with  his  mother;  with  whom  his  wife  had 
been  on  bad  terms;  with  whom  he  himself,  had  been 
at  law  for  years ;  who  had  previously  refused  to  notice 
the  children ;  and  who,  by  the  exertion  of  her  fierce  and 
uncompromising  spirit,  prevented  her  son  yielding  to 
any  arrangement  with  his  injured  wife,  when  an  endeav- 
our was  made  to  that  effect.  In  Mrs.  Norton's  case, 
which  was  supposed  to  have  so  much  weight  with  the 
promoter  of  the  Bill,  the  children  were  first  sent  to  a 
lady  almost  a  stranger  to  the  wife,  but  with  whom  the 
husband  was  intimate;  afterwards  to  their  paternal 
uncle.  Lord  Grantley,  who  had  never  previously  noticed 
their  existence,  having  been  on  bad  terms  with  his 
brother;  and  finally  to  their  paternal  aunt.  Lady 
Menzies,  who,  from  the  terms  she  had  been  on  with 
her  sister-in-law,  had  never  even  seen  two  of  the  chil- 
dren, till  they  were  taken  from  their  mother.  I  have 
already  shewn  that  in  another  instance  the  victims  of 
this  nominal  custody  were  sent  into  a  foreign  country, 
to  the  care  of  utter  strangers,  and  out  of  the  way  of  all 
friendly  protection :  in  no  one  of  the  cases  given,  has 
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the  real  custody  been  with  the  father ;  in  no  one  case 
has  it  been  chosen  with  any  view  to  the  advantage  of 
the  child ;  but  in  almost  all  with  an  express  intention 
of  wounding  and  grieving  the  mother  to  the  uttermost, 
and  of  effectually  preventing  her  obtaining  any  com- 
munication with  her  offspring,  by  placing  them  in  the 
hands  of  those  least  likely  to  shew  her  any  mercy  or 
indulgence. 

It  is  a  gross  thing  that  a  father  should  leave  his  chil- 
dren with  common  hirelings,  or  persons  indifferent  to 
their  welfare,  and  reside  himself  in  a  distant  part  of 
the  country ;  and  yet  prevent  the  mother  from  having 
any  opportunity  of  seeing  or  hearing  of  them.  It  is  a 
gross  thing  that  a  woman  should,  as  in  one  of  the  cases 
referred  to,  only  learn  her  child's  death  through  the 
medium  of  a  newspaper;  and  those  who  support  the 
"right  of  Custody"  do  not  sufficiently  consider  that 
it  involves  this  right  and  power  of  doggedly  denying  all 
intelligence  of  the  infant.  Men  whose  profession  or  pur- 
suits have  required  a  residence  in  the  East  or  West 
Indies,  or  in  any  other  of  the  distant  spots  in  which  the 
sons  of  our  thickly  peopled  country  labour  for  a  for- 
tune, will  comprehend,  without  the  aid  of  imagery, 
how  strong,  under  such  circumstances,  is  the  desire  to 
hear  of  parted  friends,  how  welcome  the  letters  and  the 
news  from  the  land  of  their  birth.  In  a  far  more  bitter 
exile,  th«  exile  of  a  mother  from  the  infants  she  watched 
by  night  and  by  day,  the  deprivation  of  such  intelli- 
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gence  may  well  be  supposed  to  cause  unutterable  pain. 
The  ship  that  brings  "no  news  from  England,"  to  a 
man  in  the  situation  we  have  described,  leaves,  even 
in  the  sting  of  present  disappointment,  a  hope  for 
the  future;  and  he  is  enabled  (probably  compelled)  to 
turn  his  attention  to  surrounding  matters  connected 
with  his  profession  or  employment.  The  woman  has  no 
future  hope  to  cheer  her  anxiety ;  and,  as  all  the  occu- 
pations of  female  life  arise  out  of,  and  are  dependent  on, 
the  affections,  she  has  no  compulsory  employment  to 
engage  and  relieve  her  mind. 

What  strange  and  insupportable  tyranny  would  it  be 
thought,  if  the  law  permitted  a  father,  or  an  elder  son, 
to  exile  a  child  or  brother,  and  to  deny  and  cut  off  all 
communication  with  the  natural  ties  of  their  home! 
Yet  this  is,  in  fact,  the  power  granted  in  this  instance, 
and  exercised  by  the  husband  over  the  wife.  The  law 
of  Scripture,  and  of  social  life,  alike  uiphoid  filial  depen- 
dence and  obedience;  there  is  an  express  command- 
ment to  the  purpose ;  notwithstanding  which,  since  the 
most  barbarous  ages,  it  was  never  understood  that  the 
child  is  entirely  at  the  disposal  of  the  father,  without 
reference  to  any  protection  from  the  State.  Why,  then, 
should  the  wife  be  entirely  at  the  mercy  of  her  husband 
in  a  matter  involving  her  privileges  as  a  rational  and 
sentient  being  .f^  We  are  apt  to  treat  with  contempt 
and  surprise  the  customs  of  other  nations  in  the  matter 
of  marriage  and  laws  for  women;  we  consider  it  an 
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infringement  of  natural  rights,  that  a  young  girl  should 
be  given  away  by  her  parents  or  superiors  to  a  man  she 
never  saw,  without  liberty  of  choice  or  refusal;  we 
protest  against  the  doctrines  of  the  Turks,  that  women 
have  no  souls  and  are  but  the  toys  of  passion.  Yet  what 
a  ludicrous  contradiction  our  own  law  implies,  when  it 
gives  the  young  girl  a  power  of  choice,  and  considers 
the  mother  a  cypher.  The  condition  of  mother  is  far 
more  important  than  that  of  a  young  unmarried  girl. 
She  is  under  God  responsible  for  the  souls  and  bodies 
of  the  new  generation  confided  to  her  care;  and  the 
woman  who  is  mother  to  the  children  of  a  profligate 
and  tyrannical  husband,  is  bound  by  her  duty,  even  if 
she  were  not  moved  by  the  strong  instinct  of  her  own 
heart,  to  struggle  against  the  seizure  of  her  infants.  It 
is  not  her  happiness  alone  that  is  involved,  theirs  is  also 
at  stake;  their  comfort,  their  well-being,  perhaps  the 
tenor  of  their  whole  future  lives,  depend  on  their  not 
being  legally  permitted  to  be  made  the  innocent  vic- 
tims of  their  father's  caprice.  To  refuse  the  protection 
which  would  enable  a  blameless  wife  to  continue  her 
care  of  infants  in  such  a  case,  merely  on  the  plea  that 
the  law  will  not  interfere  with  the  husband,  what  is  it 
but  to  deny  the  position  of  the  woman  as  a  rational  and 
accountable  creature?  What  is  it  but  to  adopt  in  a 
degree  the  Turkish  creed,  and  consider  her  merely  as 
the  toy  of  an  hour.^  What  is  it  but  to  say,  "In  the 
bloom  of  your  beauty  you  were  given  to  belong  to  this 
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man;  his  satiated  fancy  has  wandered  from  you  to 
another;  there  is  no  help  for  it;  you  are  nothing  of 
yourself;  the  children  borne  by  you  while  his  attach- 
ment lasted,  are  of  course  his;  the  law  does  not  ac- 
knowledge your  separate  claim  or  share  in  them ;  they 
neither  belong  to  you,  nor  you  to  them." 

It  is  an  old  and  true  saying,  "Oh,  Liberty,  how 
many  crimes  are  committed  in  thy  name!"  and  it 
might  be  thus  paraphrased,  "Oh,  Expediency,  how 
much  injustice  is  upheld  in  thy  name!"  for  who 
could  believe  that  honest  and  honourable  men  would 
gravely  argue  that  it  is  a  fit  state  of  the  law,  and  one 
which  had  better  not  be  altered,  which  permits  a  cruel 
or  adulterous  husband  to  take  his  children  from  the 
mother  who  bore  and  reared  them,  and  give  them  to  any 
stranger  he  pleases,  himself  the  only  judge  under  what 
circumstances  this  cruelty  shall  be  inflicted! — his  own 
bad  and  revengeful  passions  the  only  guide  to  a  selec- 
tion of  the  guardianship  which  is  to  influence  the  des- 
tiny of  his  child !  Who  could  believe  that,  after  it  was 
shown  what  this  admission  of  nominal  custody  had  led 
to,  it  would  be  gravely  argued  that  it  would  be  a  pity 
to  disturb  the  general  rule  which  gave  all  fathers 
power  to  do  the  like  ?  Who  could  believe  that,  because 
it  is  the  duty  of  a  wife  to  show  rational  and  proper  sub- 
mission to  her  husband,  it  would  therefore  be  gravely 
argued  that  she  has  no  more  claim  to  the  children  she 
may  have  by  him,  than  the  female  of  some  dumb  ani- 
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mal  to  the  calves,  foals,  or  puppies  bred  for  their  owner  ? 
Who  could  believe  that  the  same  law,  which  refuses  to 
assist  the  father  to  regain  possession  of  his  son  at  the 
age  of  fourteen,  will  authorize  the  seizure  from  the 
mother  (by  any  stratagem  or  violence)  of  an  infant 
under  that  age,  for  the  purpose  of  being  delivered  to 
one  who  perhaps  entertains  aversion  both  to  mother 
and  child;  it  may  be  to  one  whose  interest  it  is  that 
the  child  should  not  exist?  Who  could  believe  that, 
because  there  are  loose,  profligate  wives  in  the  world,  as 
well  as  loose,  profligate  husbands,  it  would  be  gravely 
argued  that  no  woman,  however  clear  the  case  of  ill- 
usage,  however  monstrous  the  circumstances  of  wrong, 
should  have  any  chance  of  redress,  by  being  made  an 
exception  from  this  bitter  law  of  her  country  ?  If  only 
six  recorded  instances  in  thirty  years,  were  brought  for- 
ward against  the  ofiicers  of  different  regiments,  prov- 
ing that  gross  tyranny  and  injustice,  and  open  torture 
had  been  inflicted  upon  the  men  under  their  command ; 
all  shewing  that  no  check  existed  to  prevent  such  abuse 
of  power ;  can  any  one  doubt  that  the  legislature  would 
provide  a  check,  and  fence  it  round  with  the  best  secur- 
ities they  could,  without  hesitation  or  delay,  without 
once  referring  to  the  small  number  of  cases  in  which 
oppression  had  taken  place  ?  All  legislation  is  for  indi- 
vidual exceptions;  and  as  no  scale  has  hitherto  been 
fixed  of  the  number  of  individual  exceptions  necessary, 
before  a  measure  of  social  protection  shall  be  put  in 
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force,  we  are  to  presume  that  the  English  law  does  not 
knowingly  and  willingly  permit  even  a  single  case  of 
injustice  and  wrong  to  the  subject.  It  has  been  sug- 
gested to  me,  that  it  would  be  very  absurd  reasoning, 
(and  indeed  I  think  it  would),  if  a  man  were  to  write 
from  a  newly  established  colony.  "We  have,  as  yet, 
comparatively  few  instances  of  theft;  and  those  of 
murder  are  still  more  rare;  consequently  our  code 
contains  no  reference  to  these  two  crimes,  nor  are  pen- 
alties attached  to  their  commission."  So  false,  so 
strange,  so  perverted,  does  the  argument  appear  to 
me  which  would  oppose  the  Custody  Bill  on  the  ground 
of  the  rarity  of  the  cases  of  oppression,  that  I  can 
scarcely  comprehend  how  it  can  be  admitted  or  enter- 
tained by  intelligent  minds. 

Either  let  the  English  law  discountenance  and  for- 
bid separations  by  mutual  consent,  or,  permitting  them, 
let  some  sort  of  protection  be  possible  where  the  woman 
has  just  cause  of  complaint.  It  cannot  be  for  the  advan- 
tage of  the  female  sex,  that  they  should  be  taught  that 
good  conduct  avails  them  nothing  in  a  claim  of  this 
nature;  it  cannot  be  for  the  advantage  of  the  child, 
that  a  bad  father  should  be  able  to  take  it  from  a  good 
mother,  or  prevent  a  good  mother  from  having  access 
to  it.  The  entire  loneliness,  too,  in  which  the  woman  is 
thus  left,  deprived  at  once  of  the  most  important  and 
rational  interest  of  her  life,  must  be  anything  but  fa- 
vourable to  her  future  well-doing.   If  her  marriage  is 
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indissoluble  because  she  has  not  misconducted  herself, 
and  yet  the  offspring  of  the  marriage  is  held  to  belong 
to  the  party  who  has  misconducted  himself,  would  it 
not  require  the  religious  resignation  of  a  martyr  to  pre- 
vent a  woman  from  reasoning  thus  within  herself :  "My 
marriage  is  made  a  mockery  of  that  holy  tie,  through 
no  fault  of  mine;  my  children  are  taken  from  me, 
though  I  have  never  done  anything  to  deserve  it;  I 
am  condemned  by  the  law  to  punishment  without  com- 
mitting any  crime,  and  I  am  viewed  by  society  with 
harshness  and  distrust  on  account  of  a  position  I  can- 
not help.  It  would  be  almost  better  to  have  been 
divorced  from  my  husband,  and  to  have  become  an 
object  of  kindness  and  protection  to  one  whose  affec- 
tion would  have  replaced  the  ties  of  which  I  am  so 
unnaturally  bereaved,  than  to  live  in  this  perpetual 
loneliness;  perpetually  insulted  by  opinions  which  at 
present  I  do  not  deserve." 

It  cannot  be  doubted,  that  if  it  once  comes  to  be 
clearly  understood  among  women,  that  the  power  of 
protection,  which  up  to  the  present  time  they  have 
ignorantly  appealed  to,  does  not  exist,  and  is  refused  by 
the  legislature ;  the  temptation  to  divorce  among  those 
who  are  struggling  to  bear  and  forbear  in  an  unhappy 
home  for  their  children's  sake,  will  be  fearfully  increased. 
There  are,  thank  God,  many  high  and  holy  principles, 
besides  the  love  of  her  children,  to  prevent  a  woman 
sinning;  but  this  affection  is  admitted,  even  by  the 
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opponents  of  the  Bill,  to  be  a  very  principal  check; 
and  if,  instead  of  allowing  it  full  force,  by  making  a 
positive  distinction  between  the  woman  who  has  de- 
served to  lose  her  children,  and  the  woman  who  has 
not,  the  infant  is  held  to  be  completely  at  the  husband's 
disposal,  or  that  of  his  mistress,  friends,  and  abettors ; 
the  woman  who  foresees  an  impending  separation,  and 
knows  that  she  must  at  all  events  be  the  only  sufferer, 
will  be  terribly  tempted,  unless  guarded  by  very  strict 
religious  principle,  to  commit  the  cowardice  of  endeav- 
ouring to  escape  great  sorrow,  by  plunging  into  great 
remorse.  In  short,  if  separations  by  consent  could  be 
lessened  by  such  an  understanding  of  the  law,  it  would 
only  be  hy  the  frequent  substitution  of  entire  divorce  for 
the  divorce  a  mens  a  et  thoro. 

That  such  an  understanding  has  not  hitherto  existed 
among  women,  I  have  already  shewn  in  discussing  the 
"check"  it  was  supposed  to  entail  against  separations; 
that  it  has  not  existed  universally,  even  among  law- 
yers, is  also  certain.  Sir  W.  Follett  and  Serjeant  Wilde 
(no  mean  authorities  in  legal  matters)  entertained  to 
the  very  last  a  doubt  as  to  the  soundness  of  the  deci- 
sion in  Mrs.  Greenhill's  case:  which  case  was,  as  we 
have  seen,  decided  by  precedent  and  example  from 
other  instances  of  a  like  nature,  all  following  the  opinion 
given  by  Lord  Ellenborough  in  Rex  v.  De  Manneville. 
And  this  original  case  of  precedent  is  very  curious,  in- 
asmuch as  it  contains  within  itself  the  double  principle 
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on  which  the  courts  have  acted,  namely  the  direct 
assumption  of  power  to  interfere  with  the  father,  com- 
bined with  a  non-admission  of  the  claims  of  the  mother. 
For  although  the  Court  of  Chancery  refused,  as  well 
as  the  Court  of  King's  Bench,  to  restore  the  infant  on 
the  mother's  petition,  an  order  was  made  restraining 
the  father  from  taking  it  out  of  the  kingdom,  and  out 
of  the  jurisdiction  of  the  Court.  As  De  Manneville  was 
a  Frenchman,  (an  emigrant)  there  could  hardly  be  a 
clearer  or  more  decided  interference  than  to  say,  "you 
shall  not  take  your  child,  born  in  England,  and  a  sub- 
ject of  England,  to  your  native  country."  And  it  is 
necessary  to  notice  this,  as  it  has  been  so  obstinately 
argued,  (in  spite  of  the  instances  which  prove  the  con- 
trary,) that  the  paternal  right  is  now,  for  the  first  time, 
to  be  attacked  and  interfered  with.  The  question  has 
been,  in  all  cases  of  disputed  custody,  "on  what  prin- 
ciple do  the  Courts  interfere?"  And  all  the  decisions 
which  have  been  made,  did  not,  as  it  appears,  clear  up 
that  question  in  the  opinion  of  some  lawyers.  Insomuch 
that  the  original  title  to  Serjeant  Talfourd's  measure 
ran  thus :  "A  Bill  to  declare  and  amend  the  laws  relat- 
ing to  Infant  Custody;"  or,  to  obtain  first  a  clear 
understanding  what  actually  was  held  to  be  the  law  of 
the  land  on  this  point,  and  then  remedy  the  defects  (if 
any)  which  should  be  found  to  exist  in  it.  If  the  escap- 
ing from  a  portion  of  the  ignorant  personal  abuse  lav- 
ished upon  him,  be  a  matter  for  the  learned  Serjeant's 
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consideration,  it  is  a  pity  the  title  of  the  bill  was  ever 
changed;  since  it  appears  the  one  afterwards  decided 
on  was  not  considered  a  whit  more  clear  or  satisfactory ; 
but  on  the  contrary,  was  seized  on  by  a  certain  class  of 
his  opponents  as  a  subject  of  quite  as  much  discussion 
and  vituperation  as  the  measure  itself. 

The  understanding,  then,  of  the  Law  of  Infant  Cus- 
tody, has  still  to  he  made  general,  whatever  the  eventual 
decision  of  our  legislative  assembly  may  be  as  to  the 
present  attempt  to  alter  it.  Parliament  is  to  declare  the 
law,  which  has  been  for  years  vainly  struggling  to  free 
itself  from  a  mass  of  confusion  and  dispute;  and  if, 
after  its  form  of  hideous  injustice  be  clearly  seen  and 
defined,  it  be  only  declared,  and  not  amended;  if  the 
general  understanding  throughout  Great  Britain  is  to 
be,  that  men  may  execute  in  the  privacy  of  their  own 
houses  such  tyranny  as  they  would  not  dare  to  inflict  on 
the  meanest  of  their  fellow-subjects  anywhere  else;  if 
it  be  declared  that  children,  sent  by  heaven  as  a  blessing 
and  bond  of  peace,  are  to  be  considered  chiefly  as 
a  means  and  instrument  in  the  hand  of  the  father  to 
compel  his  wife  to  endure  all  things  meekly;  if  it  be 
declared  that  the  fair  face  of  some  smiling  wanton 
shall  not  only  seduce  a  husband  from  his  wife,  but  shall 
replace  to  her  child  the  image  of  his  exiled  mother, 
whose  petition  for  redress  is  unheard: — If  this  is  to 
be  the  declaration  of  this  law — why,  we  can  only  wonder 
that  such  should  be  the  decision  of  a  Christian  legisla- 
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ture  in  the  nineteenth  century,  and  turn  to  Him  "who 
heareth  the  cry  of  the  oppressed;"  to  Him,  in  whose 
bright  world  of  promise  and  equal  justice  there  is  so 
much  necessity  to  believe,  while  we  bow  beneath  the 
trials  of  this. 

But,  my  Lord,  I  do  not  fear  that  such  ever  will  be 
the  understanding  promulgated  by  the  legislature  of 
this  free  country.  I  do  not  believe  that  general  and 
abject  submission  ever  will  be  permitted  to  be  enforced 
among  women  by  instances  of  individual  cruelty,  now 
that  this  law  has  (happily  for  them,)  been  brought 
under  the  notice  of  Parliament.  The  Lower  House  re- 
sponded eagerly  to  the  appeal  made  to  common  sense 
and  common  feeling,  and  passed  the  bill  through  all 
its  three  stages,  with  large  and  still  increasing  major- 
ities. In  the  Upper  House  it  was  checked  at  its  very 
first  outset  by  a  majority  of  two :  the  principal  speakers 
being  Lord  Brougham  and  Lord  Wynford. 

No  one  who  has  ever  heard  Lord  Brougham  speak, 
on  any  occasion,  can  fail  to  perceive  how  completely 
the  eloquence  of  the  advocate  and  lawyer,  the  eloquence 
at  command,  is  his  forte.  Carried  away  by  no  real  enthu- 
siasm or  conviction  himself,  he  does  not  produce  it  in 
others.  His  style  of  reasoning  is  strong,  accurate,  and 
fluent ;  but  even  while  we  admit  it  to  be  so,  we  feel  a 
sort  of  inward  consciousness  that  some  juggler's  trick, 
the  "hey  presto!"  of  some  earthly  magician,  might 
so  change  the  whole  face  of  things,  that  all  this  power 
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might  be  brought  to  bear  on  the  contrary  side  of  the  argu- 
ment. There  is  no  orator  who  makes  one  understand  so 
thoroughly  the  full  force  of  an  anecdote  narrated  of  one 
of  his  brethren  of  the  long  robe,  who,  mistaking  the 
tenor  of  his  brief,  argued  with  great  skill  and  apparent 
warmth  the  cause  of  his  client's  adversary ;  but  on  be- 
ing made  aware  of  his  error,  said,  with  admirable  com- 
posure— *^This,  my  lord,  and  gentlemen  of  the  jury, 
is  what  might  be  urged,  and  I  have  no  doubt  will  be 
urged  by  the  counsel  on  the  other  side;" — and  im- 
mediately proceeded  to  answer  his  own  objections,  to 
destroy  point  by  point  the  whole  framework  of  his  own 
oration,  and  to  build  a  directly  contrary  argument  on 
the  ruins  of  his  own  train  of  reasoning.  In  a  different 
way,  but  in  an  equal  degree,  we  are  sensible  that  Lord 
Brougham  could  argue  with  the  same  facility  pro  or 
con;  and  the  effect  of  hearing  him  speak  against  a  ques- 
tion in  which  one  is  interested,  does  not  so  much 
resemble  any  approach  to  conviction,  as  the  restless 
and  wistful  anxiety  of  a  man,  who  while  his  adversary's 
lawyer  is  making  a  clever  address  to  the  jury,  wishes 
it  had  been  possible  to  neutralize  the  dangerous  inge- 
nuity of  his  efforts  by  retaining  him  on  the  other  side. 
Those  who  heard  the  speech  against  Serjeant  Tal- 
fourd's  Bill,  will  comprehend  my  simile.  It  was  impos- 
sible for  both  the  discussing  parties  not  to  perceive 
how  well  Lord  Brougham  could  have  reasoned  on  be- 
half of  either;  and  it  was  impossible  for  the  party  in 
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favour  of  the  Bill,  not  to  wish  that  his  somewhat  unex- 
pected opposition  had  been  turned  against  the  objectors 
instead  of  themselves.  When  he  enumerated  one  by  one 
the  instances  of  hardship  and  injustice  women  endured 
under  certain  laws,  and  argued  that  therefore  (for  the 
sake  of  uniformity,)  they  ought  to  be  left  to  bear  like- 
wise the  instance  under  discussion;  it  was  impossible 
to  avoid  thinking  how  finely  and  warmly  he  could  also 
have  led  the  opposite  argument,  viz.:  Why,  because 
there  were  certain  unavoidable  anomalies  and  imper- 
fect operations  of  law,  we  should  not  correct  what  can 
be  corrected;  why,  because  it  is  not  in  the  nature  of 
things  that  the  weak  should  be  equal  with  the  strong, 
we  should  herefore  encourage  the  strong  universally 
to  smite  and  trample  on  the  feeble;  why,  because  the 
inferior  position  of  women  entailed  a  degree  of  diflSculty 
and  uncertainty  in  the  laws  made  for  their  separate  pro- 
tection, we  should  therefore  leave  them  in  one  particu- 
lar and  grievous  point  without  any  protection  at  all. 

But  "the  pleadings"  were  opened  on  the  contrary 
side. 

Lord  Wynford  followed  Lord  Brougham,  and  ex- 
pressed his  decided  opposition  to  the  Bill  in  terms  of 
vehement  bitterness ;  a  bitterness  probably  not  lessened 
(if  he  shared  the  false  impression  that  Serjeant  Tal- 
fourd  had  been  induced  to  bring  forward  this  measure 
chiefly  to  obtain  redress  for  Mrs.  Norton,)  by  the 
recollection  of  his  own  vain  attempt  as  Mr.  Norton's 
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friend  and  referee,  to  arrange  terms  excluding  that 
lady  from  her  children ;  or  by  the  remembrance  of  the 
public  animadversions  which  his  Lordship  had  to  refute 
at  the  time,  as  to  the  part  erroneously  supposed  to  have 
been  taken  by  him  in  the  prosecution  of  that  affair.  It 
is  apparently  very  easy  to  feel  great  humanity  for  one 
set  of  mothers  and  not  for  another ;  to  abhor  the  un- 
natural separation  of  near  relatives  when  it  is  expe- 
dient to  raise  a  cry  against  the  working  of  the  New 
Poor  Law,  and  to  defend  that  unnatural  separation 
when  it  is  expedient  to  oppose  the  Infant  Custody  Bill. 
In  the  report  of  Lord  Wynford's  speech  on  the  first 
of  these  subjects,  nothing  can  exceed  his  abhorrence  of 
the  cruelty  of  these  separations ;  in  the  report  of  Lord 
Wynford's  speech  of  the  31st  July,  1838,  nothing  can 
exceed  the  vehemence  of  his  defence  of  these  separa- 
tions. On  which  occasion  was  he  most  thoroughly  in 
earnest,  when  he  supported  two  conflicting  principles  ? 
Or  did  he  support  them  alternately  with  equal  earnest- 
ness, believing  it  to  be  a  hardship  on  the  labourer's 
wife  and  the  aged  pauper  to  be  parted  from  their  off- 
spring, but  thinking  it  no  hardship  at  all  on  the  mother, 
whose  rank  in  life,  and  exemption  from  toil,  left  her  no 
other  real  and  fit  occupation  but  the  education  of  her 
children  ?  Upholding  on  the  one  hand  the  doctrine  that 
general  rules,  general  prohibitions,  and  general  restric- 
tions, were  of  such  great  and  manifest  importance,  that 
their  necessity  overbore  all  consideration  of  individual 
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suffering  and  cruel  injustice ;  and  denying,  on  the  other, 
that  any  valid  or  proper  excuse  could  be  found  in  the 
plea  that  instances  must  arise  of  occasional  hardship  in 
the  attempt  to  obey  to  the  letter  this  new  law; — a  law 
not  prospective  in  any  of  its  provisions,  but  suddenly 
subversive  of  ancient  customs,  which,  dear  to  us  all,  is 
doubly  dear  to  the  poor  and  ignorant,  inasmuch  as  they 
are  totally  unable  to  calculate  the  benefits  conferred  by 
change  on  the  future,  while  they  are  unfortunately  but 
too  well  able,  from  the  scantiness  of  their  personal  com- 
forts, to  perceive  that  part  of  its  Temporary  Effect  which 
lessens  their  enjoyment  of  the  Present. 

When  we  see  Lord  Brougham  employing  his  skilful 
and  laborious  pleading  in  defence  of  the  liberties  and 
social  rights  of  the  black  population ;  and  Lord  Wyn- 
ford  remonstrating  with  his  customary  indignant  energy 
against  the  presumed  defects  of  the  New  Poor  Law; 
while  both,  in  their  anxiety  for  the  cause  to  be  advanced 
apparently  think  no  more  of  the  numerous  and  con- 
flicting difficulties  which  surround  each  of  these  topics, 
than  they  would  of  the  roots  and  shrubs  which  it  might 
be  necessary  to  clear  away,  to  turn  a  tract  of  wild  coun- 
try into  arable  land;  we  hear  with  surprise  the  one 
advocating  the  oppression  of  bad  men  over  their  unof- 
fending wives,  and  the  other  upholding  as  a  fit  legis- 
lative enactment  the  parting  of  a  guiltless  mother  from 
her  helpless  child :  the  last,  on  the  plea  that  it  would  be 
madness  so  to  relax  the  law  as  to  admit  of  the  indulgence 


•»-(  123  )^ 

of  exceptions;  the  first,  by  the  argument  that  because 
tyranny  cannot  be  prevented  in  some  instances,  it 
should  not  be  resisted  in  any.  This  does  certainly  seem 
a  contrasting  species  of  eloquence;  a  contradictory 
state  of  principles  in  a  man's  mind ;  but  we  know  that 
however  strictly  a  ^^ general  rule''  may  be  observed  in 
the  laws  relating  to  women,  it  is  frequently  found  to  be 
swerved  from,  in  the  political  opinions  of  men.  Without 
therefore  attempting  to  meet  a  certain  class  of  objectors 
on  their  own  shabby  and  childish  ground;  without 
retorting  their  imputation  of  motives  for  bringing  for- 
ward certain  measures,  by  equally  conjectural  motives 
for  opposition  of  those  measures,  I  am  content  to 
believe,  first,  that  a  man  may  execrate  oppression  when 
endured  by  one  class  of  his  fellow  creatures,  and  hon- 
estly defend  it  when  endured  by  another ;  and  secondly 
that  a  man  may  perceive  an  act  to  be  grossly  cruel 
under  one  set  of  circumstances,  which,  presented  to 
him  in  a  different  view,  appears  perfectly  justifiable. 

In  a  very  thin  attendance  of  the  House  of  Lords,  the 
Bill  which  had  passed  the  Commons,  was  lost  (by  a 
majority  of  two  only)  upon  the  first  discussion;  if 
that  can  be  called  a  discussion  which  merely  consisted 
of  one  long  speech  in  opposition  from  Lord  Brougham, 
and  one  from  Lord  Wynford.  Out  of  the  small  minority. 
Lord  Lyndhurst,  Lord  Holland,  and  the  Duke  of  Suth- 
erland signed  a  protest  against  the  rejection  of  the 
measure ;  and  it  is  probable  that  had  the  Bill,  by  pass- 
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ing  the  first  reading,  obtained  more  general  attention 
among  the  Peers,  the  result  would  have  been  as  favour- 
able as  in  the  Lower  House.  But  there  is  more  disposi- 
tion in  the  Upper  House  to  divide  the  questions  which 
present  themselves  for  consideration  into  distinct  classes, 
and  to  consider  those  classes  as  more  especially  con- 
cerning particular  sub -divisions  of  their  great  body; 
and  though  this  is  not  strictly  enforced  as  a  "general 
rule"  (the  Bishops,  for  instance,  being  by  no  means 
acknowledged  as  umpires  in  all  the  Church  questions), 
yet  there  was,  on  the  occasion  of  the  Infant  Custody 
Bill,  a  very  strong  desire  to  "leave  it  all  to  the  Law 
Lords."  In  the  House  of  Commons  there  is  a  great  deal 
of  energy  and  enthusiasm  to  spare,  a  great  deal  of 
young  warm  blood,  easily  roused  by  stories  of  oppres- 
sion and  wrong,  a  great  many  gentlemen  willing  and 
eager  to  speak  on  various  subjects ;  and  if  not  a  great 
deal  of  what  may  properly  be  called  spare  time,  at  least 
a  great  deal  of  time  which  they  contrive  to  spare.  In  the 
House  of  Lords  there  is  little  of  all  this.  They  are  much 
more  cautious,  and  they  are  also  much  more  indolent. 
They  are  men  in  the  actual  enjoyment  of  hereditary 
rights,  distinctions,  and  privileges,  and  are,  conse- 
quently, more  jealous  of  infringement  and  alterations. 
They  are  (as  a  general  body)  older  men;  they  have 
seen  too  much  done  and  suffered  in  their  time  to  be  so 
fired  with  the  prospect  of  doing,  or  moved  by  the  nar- 
ration of  suffering;  they  are  apt  also  (forming  as  they 
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do  the  controlling  check  on  the  representatives  of  the 
entire  nation)  to  consider  questions  as  narrow  and 
trivial  which  do  not  affect  the  interest  of  great  masses ; 
they  are  men  whose  age,  rank,  and  fortune,  make 
habits  of  luxury  and  comfort  usual  and  indispensable. 
You  cannot  get  the  Peers  to  sit  up  till  three  in  the  morn- 
ing listening  to  the  wrongs  of  separated  mothers,  and 
the  recital  of  the  cases  from  De  Manneville  down  to 
Greenhill;  they  are  disturbed  at  the  preposterous 
importance  set  by  the  women  on  the  society  of  their 
infant  children,  and  doubtful  as  to  the  effect  of  such  a 
claim  on  the  authority  of  the  heads  of  families.  On  the 
whole,  they  are  rather  puzzled  and  provoked  than  inter- 
ested, by  a  discussion  of  this  nature,  and  it  is  a  relief  to 
shift  the  responsibility,  such  as  it  is ;  to  consider  it  as  a 
purely  technical  and  legal  question;  and  to  sink  back  in 
a  cushioned  carriage,  satisfied  that  "Abinger's  opinion," 
or  "Wynford's  speech,"  or  "Brougham's  opposition," 
will  fairly  settle  what  may  be  the  amount  of  endurance 
a  woman  shall  be  legally  bound  to  undergo. 

It  is  not  the  only  instance  in  which  that  which  is 
bitterly  felt,  is  lightly  taken;  and  though  I  am  not 
arguing  with  ignorant  disrespect,  against  the  obvious 
wisdom  of  being  chiefly  guided  in  all  deliberation,  by 
the  opinions  of  those  whose  opportunities  have  already 
made  them  most  familiar  with  the  subject  under  dis- 
cussion; I  deprecate  the  notion  that  this  Infant  Cus- 
tody Bill  is  to  be  considered  purely  as  a  technical  and 
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legal  question.  How  it  is  to  be  framed,  how  guarded, 
how  enforced,  is  a  portion  of  the  argument  naturally 
left  to  the  decision  of  the  "Law  Lords;"  but  the 
decision  whether  there  shall  be  any  such  measure,  is 
for  the  entire  body  of  the  Peers ;  for  it  is  not  a  question 
of  law,  but  of  common  judgment  and  common  feeling. 
If,  on  the  one  hand,  the  Bill  was  opposed  by  an  Ex- 
Chancellor,  it  was  also  introduced  by  an  Ex- Chancellor, 
and  one  of  the  most  distinguished  men  among  the  Con- 
servative party;  if  the  eloquence  of  Lord  Brougham 
was  exerted  against  it,  the  eloquence  of  Lord  Lynd- 
hurst  was  exerted  in  its  favour;  if  Sir  E.  Sugden  con- 
sidered the  measure  unwise  and  impracticable.  Lord 
Denman,  Sir  W.  Follett,  and  many  others  of  equal 
eminence,  considered  that  it  was  just  and  useful.  It 
received  the  cautious  and  deliberate  support  of  your 
Lordship ;  the  present  holder  of  the  great  seal ;  and  the 
addition  of  your  opinion,  that  such  a  measure  might  be 
put  into  force  without  disturbing  the  practice  of  the 
courts.  It  was  a  matter  on  which  legal  opinion  was 
divided,  and  which  therefore  remained  open  to  free 
discussion  on  its  general  merits,  and  requiring  only,  I 
am  convinced,  that  general  attention  should  be  drawn 
to  it,  to  ensure  a  measure  whose  provisions  might 
satisfy  all  parties;  based  on  humanity  and  discretion, 
and  guarded  by  legal  knowledge. 

I  hope  to  hear  Lord  Lyndhurst's  eloquence  once 
more  exerted  on  this  subject  in  the  House  of  Lords,  and 
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exerted  successfully.  If  there  are  no  "Law  Lords"  in  the 
House  of  Commons,  there  is  at  least  legal  authority;  and 
I  will  never  believe  that  the  different  social  position  of 
men,  will  so  utterly  change  their  relative  opinions  on  a 
subject  which  simply  addresses  itself  to  clear  judgment 
and  good  feeling;  that  some  measure  of  the  nature  of 
that  which  was  passed  with  so  great  a  majority  in  the 
one  House,  will  not  be  framed  and  carried  through  the 
other.  I  hope  that  under  your  Lordship's  Chancellor- 
ship, and  by  your  Lordship's  support,  the  law  may  be 
brought  to  do  justice  to  those,  whose  sufferings  are  not 
the  less  intense,  because  they  are  borne  in  helplessness, 
and  comparative  obscurity. 

I  am,  my  Lord,  with  much  respect. 

Your  Lordship's  most  obedient  Servant, 

PEARCE  STEVENSON. 

December  15,  1838. 
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